
Chapter L: MANNER OF RECORDING 
--iGrsity of Southern California ) 

An instrument mst be properly recorued in order f o r  the  benefits  
of recording t o  apply. If it is improperly recorded, generally it mll 
be t rea ted  a s  i f  it had never been recorded. There a r e  a few si tuat ions 
in lrhich protection *ill be given even though soae e r ror  has occurred in 
t h e  recording process, but it i s  only in a s i tua t ion  where a subsegusnt 
parchaser would not be misled by the error.  

Since p r o p r  recording i s  a prime r equ i s i t e  f o r  the benefits  of 
recording it i s  necessary t o  discuss the ac tua l  recording process i n  order 
t o  understand rhat proper recording consists of. 

11. WKEN IS  AN INSTRUMENT T ( E C O ~ ~ ?  --- 
The f i r s t  problem which is presented i s  m e n  is an instrument ac tua l ly  
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Section 1170 of the C i v i l  Code provides: instrument i s  deemed t o  
be =corded when, being duly acknmledged or proved and cer t i f ied,  it is 
deposited in the  recorder's office,  with the proper officer,  f o r  record." 

However, C i v i l  Code Section 1213 requires t h a t  the  instrument be 
properly recorded before it will operate a s  constructive notice t o  
subsepuent par t ies .  Proper recording in t h a t  s t a tu t e  requires proper 
f i l i n g ,  i n d e ~ g ,  and transcribing. The c& in Cady v Parser, (1) con- 
s t ru ing  Sections 1170 and 1213 together, concluded t h a t  an instrument i s  
not  ac tua l ly  recorded u n t i l  it has been properly f i l ed ,  transcribed and 
indexed. %en it has thus been properly recorded, the benericial  e f fec ts  
of recording nil1 follow. The purchaser uill then be protected against  pur- 
chasers who record subsequently. 

m e n  t h e  instrument is not properly recorded, due t o  an error  of the  
recorder i n  transcribing or indexing, the grantee who f i l e d  the instrument 
f o r  record mst suf fer  the  loss. If t h e  i n s t m n t  i s  not transcribed and 
indexed he u i l l  not have preserved the  common l a w  p r i o r i t y  he had and w i l l .  
n o t  be protected against  subsequent par t ies .  I n  addition, the record w i l l  
not  give constructive notice t o  subsequent par t ies .  This i s  the way most 
courts discuss the s i tuat ion,  but it is suf f ic ien t  t o  say t h a t  the common 
lasr p r i o r i t y  i s  not maintained r i t h o n t  discussing constructive notice. 
The bas is  f o r  the ru l e  i s  that unless the instrument is put i n t o  the proper 
pla& and indexed properly, a subsequent purchaser could not f i nd  t h e  record. 
He will only take subject t o  those instruments which he could reasonably 
be expected t o  find. 

A spec ia l  s i tua t ion  a r i s e s  when the instrument i s  copied in to  the  
n o n g  book, but properly indexed so  t h a t  a purchaser checking the  index 
wmld f ind  out about the instrument and be able  t o  discover it from the 



reference contained in the index. This is covered by Government Code Sec- 
t ion 27327 which states as  follows: 

nAny instrument f i l ed  fo r  record i n  the office of the county 
recorder of the county where it is entitled t o  record and 
which i s  copied in to  a book of record other than that  
designated by law, but which i s  thereafter indexed in the 
proper book of indices, inrplrts notice of i t s  contents t o  a l l  
persons from the date of such indexing, and any subsequent 
puchassr, mortgagee, lien-holder and encumbrancer purchases 
and takes n i th  the same notice and effect  as  if the instrument 
were copied or recorded in the proper book of record.* 

Although the s ta tute  merely requires indexing in the proper book of indices, 
it umld  a lso  be required that  the instrvment be properly indexed, since 
that  is part of the recordbg process..(2) 

There i s  a question a s  t o  whether a puchaser would be put on notice 
i f  the index contained the wrong reference t o  the book and page uhere the 
instrument i s  recorded. If it were recorded i n  Volume 5 of the Book of 
Deeds, page 5, but the index made a reference t o  Volume 5 of the Book of 
Deeds, page 10, it d d  seem tbat  the purchaser could find the instrument 
by examhation of Volume 5 of the Book of Deeds. If the reference were t o  
the wrong book d e r  when there are several books of deeds it m l d  be 
d i f f i cu l t  f o r  the purchaser t o  check a l l  the books of deeds. It rould seem, 
therefore, that  when the courts s ta te  that proper indexhg is a necessity 
fo r  proper recording that  the reference to the book and page where the 
instrument is recorded would have t o  be correct. Any other holding would 
put a hardship on the purchaser searching the reccbrds. 

There is, houever, an argument that  finding a reference of any kind 
would put a purchaser on inquiry and he would have t o  make a reasonable 
investigation and attempt t o  find the instrument which is indexed, but 
which contains an inaccurate reference t o  the book and page where the 
instrument has been copied. 

This problem could ar ise  *ether the instrument were copied into the 
proper book or in to  the a o n g  book. 

These problem should be dietinguished f r o m  the situation in which the 
instrument is  copied in to  the proper book and indexed properly, but an error 
has occurred in copying. The courts have generally held t h a t  the instrument 
wil l  give constructive notice only of the contents of the instrument a s  it 
is copied in the record books. It will not be notice of any provision 
f i c h  has been omitted in copying. If the instrument covers l o t  6, but 
the recorder makes an error and copies it as  l o t  6, a subsequent plrchaser 
of l o t  #6 w i l l  take f ree  of tha t  instrument, since the record only gave 
him notice of an instnrment which covered l o t  6, but not l o t  6. 

However, i f  the error is ~ t e r i a l  the purchaser will not be charged 
n i th  notice of the contents of the instrument as copied. He rill then be 



charged with notice of the correct statement as it appears In the original 
document. 'Ibis is a modern trend developed by the courts as  a practical 
solution to the problem. It does require a purchaser t o  look behind the 
record as it appears in the  record books i n  certain instances. This 
problem is discussed in Chapter 8 more i n  detail. 

11. THE RECORDING PROCESS - 

The first s t e p  in the recording process consists of a proper f i l ing.  
This requires that  the instrument be deposited with an officer authorized 
t o  accept such instrument fo r  record and it mst be deposited a t  his 
office,(3) &livery a t  any other place is insufficient. (&) It has been 
held t o  be a valid delivery when the instrument nas f i l ed  a f t e r  office 
haurs d t h  the proper officer a t  his office.(S) It is not proper t o  leave 
the instrument i n  the office a f t e r  office hours lrithout giving it t o  the 
proper officer.(6) It is not necessary t o  deposit the ins tmmnt  in parson 
It ray be f i l e d  by an agent or attorney.(?) 

I f  hqroperly filed, it would seem that  the instrument would not operate 
as notice even though properly transcribed and indexed. I f  the instrume~t 
were f i l ed  with someone not authorized t o  receive it, the f i l i n g  wou ld  be 
invalid and the instrumnt would be treated as if not recorcied. The grantee 
would then be unable t o  s e t  the instrument up against a subsequent born fide 
prchaser  who recorded properly without actual notice of this instruneIlt. 

B e  f i r s t  duty of the recorder is t o  endorse the f i l i ng  rmmber, time 
of reception of the instrument and the amount of fees on the instrument.(8) 
Zhis nust be done by the proper officer or the instrument w i l l  not be 
properly recorded and the benefits of recording will not accrue. ( 9 )  

B e r e  is a problem i n  connection with the f i l ing  numbers. 'Ihese 
numbers are  consecutive and are  stamped on the instruments in the order in 
which they are  filed. I f  an error is l a t e r  nnde and the f i l i ng  number 
which is  copied on the record of the Fnstrument i s  copied incorrectly, the 
number as copied in to  the record books w i l l  control. The basis for  t h i s  is 
that  a pnrchaser nny r e ly  on the record as it appears in  the record book 
rhen there is a conflict between that  and the f i l i ng  number, which i s  
endorsed on the instrument.(lO) I f  there i s  an error the grantee under 
the first instrument sill suffer the loss. It would be too mch of a 
burden t o  farce the subsequent purchaser t o  check on the correctness of 
the Piling number copied into the record books. The priori ty in that  case 
is determined by the mmber in the record wbether correct or not. 

C. TRBNSCRIBING 

The recorder has an option of keeping one series of books, in which he 
copies all instnrments, or of keeping seplrate books for  each class of 



instrument. (ll) If he keeps one series t h a t  i s  called the "official  
records." Government Code Section 27322 lists the books which the recorder 
may keep V he prefers keeping sepa.rate books fo r  each type of instrumnt. 

In addition t o  these provisions, there are  several code sections rfiich 
provide fo r  separate books wbich the recorder m y  keep if he prefers. These 
include : 

(1) A book enti t led " c e r t i f i a t e s  of salesn in which are recorded 
cert if icates of sales under execution. Poli t ical  Code W33. 

(2) Civil Code Section l@l requires the recorder of each county t o  
keep a book in lrhich he must record the notices of appropriation 
of ra ter .  

(3) Section 1189 of the Code of C i v i l  Procedure requires the recorder 
t o  record mechanics1 l iens  in a book kept fo r  that  parpose. 

It would seem Pram Oovermnt Code Section 27323 that  it would not be 
necessary for  the recorder t o  keep these instruments i n  separate books in 
sp i t s  of these individual code sections and they could be recorded along 
with the other instruments in the "official  records." 

A special book enti t led "Record of Patentsn nust be kept however, 
according t o  Government Code Section 272&. This does not seem t o  be 
optional according t o  the code section. 

Many instruments a re  filed with the recorder and l e f t  there. They 
must be kept in a separate place. The Recorder1& Office of Los Angeles 
County keeps these instruments in a special f i l e  cabinet. They include 
the follmlng: 

(1) Instruments proved by handwriting. !be original must 
be f i l ed  in a special book. Govermnent Code Section 
27290. 

(2) Oripinbl instrument i n  a foreign language mvst be kept 
a t  the recorder's office and must also be recorded. 
Goverrment Code Section 27293. 

(3) Notices of Internal Revenue tax l iens  pagable t o  the 
United States and cert if icates discharging them must 
be f i l e d  in a special book. (GC Sections 27330, 
27331, 27332 )- 

( b )  Redemption cert if icates wt be f i l ed  with the recorder 
and kept. Code of C i v i l  Procedure Section 703. 

( 5 )  Discharge of attachment. Code of C i r i l  Procedure 
Section 559 requires a cert if ied copy t o  be filed with 
the recorder and kept. 



If the recorder uses a separate s e t  of books fo r  each type of 
instrument i t  is required that  he copy the instrument in the proper book. 
I f  he f a i l s  t o  do this, it has been held that  the record rill f a i l  t o  
operate as constmctive notice.(l2) The actual effect it has i s  t h a t  the 
instrument m i l l  be treated as  i f  not recorded. None of the benefits of 
recording n i l l  follow. It should not be limited t o  a statement that  the 
record f a i l s  t o  give constructive notice. 

After Cady M s e r  had been decided holding that  no constructive 
notice would result i f  an instrument ms copied into the wrong book, 
Poli t ical  Code Section W35 (now Goverament Code Section 27327) was passed 
@ring the recard the effect  of constructive notice if the instrnment ms 
indexed in the proper book, wen though copied in to  the rrong book of 
record. 

The copying must be by an officer authorized t o  do t h i s  or the record 
w i l l  not operate as constructive notice.(l3) I f  the grantee deposits h is  
instrument, but an improper officer copied it into the record books, the 
grantee rill not be able t o  claim that  his instrument has pr ior i ty  over a 
subsequent pu'chaser rho had no actual notice of the existence of th i s  
instrument. 

The iastrument aust be copied into the record books in a durable 
manner. Copying i n  pencil i s  not sufficient. Pasting a ltvlp betreen the 
leaves of a book is  not satisfactory. I o s t m n t s  put in in th i s  manner 
are treated a s  i f  not recorded. (lk) The person offering them for  record 
mst su f f e r the  loss. ..- 

The copying of the instFuesent was formerly done in longhand, nbich 
was authorized by the statute. Subsequently, the statute permitted 
typing. A recent amendment t o  Government Code Section 27322 provides for  
the use of photographic processes.(s) This i s  the uethod now used by 
the County Recorder's Office of Los Angeles County. Government Code Sec- 
t ion 27230 now allows the recorder t o  use books which contain printed forms 
of the documents in general use t o  save the copying of some provisions 
which a re  frequently contained in these instruments. 'Ihis would not be 
necessary if photography i s  used, of course. 

A t  the  bottom of the record of the instrument the recorder makes a 
notation of the f i l ing  rmmber, the time af deposit of the instnrment, and 
the  name of the  person requesting the instrument t o  be recorded. A t  the 
same time he endorses on the instmment the time, book and page in M c h  
the instrumant has been copied.(l6) 

Again, the recorder is given the option of the type of indices he 
prefers t o  keep. He may keep two indices: 

(1) A Genera1 Index of Grantors. 

(2 ) A General Index of Grantees. (17 1 



These are  the indices that  are usually kept. 

In the grantor index, the recorder keeps an alphabeticzl list of a l l  
grantors, mortgagors, and other parties who have executed and recorded 
instruments affecting land which they have an interest  in. 

In the grantee index, the recorder keeps an alphabetical l i s t  of a l l  
grantees, mortgagees, and other persons who bave acquired interests in red 
property by recorded instruments. 

A t  the present time, Los Angeles County has a completely alphabetbed 
list of grantees and grantors for  each year since 19&6. Before 19&6 the 
s y s t e m  ms sl ightly different. A part ial ly alphabetical and partly 
chronological system was used. The indices were divided into various 
alphabetical groups such as  Hi1-Him and a l l  grantees and grantors (depending 
on which books are involved) whose &mes began with Hi1 t o  Him were put 
i n  t h i s  section, chronologicall~. Therefore, t o  find any conveyances t o  or 
by HILL it m l d  be necessary t o  check through the entire section of H i 1  t o  
Him in the grantee and grantor books for each year the purrhs~r is interested 
in.  

The present system has a completely alphabetized list for the period 
of one pear which aids the purchaser i n  searching. 

The recorder may prefer t o  keep special indices for each type of 
instrument. I f  he does t h i s  he Kill have an index of grantors and an index 
of grantees for deeds; an index of mortgagors and an index of mortgagees 
for  mortgages; and indices for other types of instruments. Provision fo r  
these various indices i s  found in Government Code. Sections 27232-27256. 

The information which is put in the index i s  a s  follom: 

(1) Names of the parties t o  the instrument. 
(2 ) Title of the instrument. 
(3) Date of f i l ing.  
& Reference t o  book and page where the instrument has been recorded. 

mere is no provision for the l&al- description of the property t o  be 
inserted in the index. This causes a serious diff iculty in t i t l e  searching. 
It means that a purchaser who i s  searching the record t i t l e  mst look a t  
the record of each instrument that his grantor ms a prty t o  in order t o  
discwer whether it involves the piece of property he is interested in  
purchasing. This becomes extremely burdensome when he bas t o  check up on 
all conveyances made by a l l  grantors i n  the chain of t i t l e  t o  th i s  particular 
piece of property. I f  the index contained a legal description it m l d  
a s s i s t  the plrchaser in searching his t i t l e .  

The recorder is required t o  index the i n s t ~ m e n t  as the parties request, 
but may do it as  he pleases i f  there is no specific request. (18) 

There are s aw special pravisions regarding the manner of indeldng 



which should be mentioned a t  this point. 

Government Code Section 27263 provides t b a t  "When a convegance i s  
executed by a sher i f f ,  the  name of the sher i f f  and the  par ty  charged in the 
execution s h a l l  both be inser ted i n  the index. m e n  an i n s t m n t  i s  
recorded t o  which a n  executor, administrator, or t rus tee  i s  a party, the 
name of t h e  executor, abministrator, or t rus tee  and the =me of the  tes ta-  
tor, o r  in tes ta te ,  o r  party fo r  whom the  t r u s t  i s  held, s h a l l  be inserted 
in the index." 

Government Code Section 27333 provides: " A l l  conveyances of r e a l  
es ta te ,  except patents issued by the State  a s  a party, mde  by any public 
o f f i ce r  pursuant t o  law, when recorded s h a l l  be alphabetically indexed i n  
t h e  "Index of Grantors," both in the name of the of f icer  =king the  sale ,  
and in the mme of the person owning the property so  sold." 

Government Cwe Section Z7328 nay be r e l i e d  on t o  obtain indexing 
under various headings. It s ta tes :  "Any instrument which is f i l e d  f o r  
record with the recorder as a deed, deed of t ru s t ,  mortgage, or cha t t e l  
mortgage, or which is copied i n t o  any book of deeds, deed of trust, 
mortgages, o r  cha t t e l  mortgages need not be again f i l e d  f o r  record or 
recorded i n  such of f ice  a s  a different  instrumant, but the recorder s h a l l  
index the inst-nt in any of t h e  indices kept in h i s  off ice  upon the 
request of the persons recording it and the payment t o  him of the l ega l  fees 
f o r  indeeng. He sha l l  note a t  the foot  of the a c t u a l  record where the  
instrnment is transcribed a l l  the indices in which it is indexed..... n 

. .. 
Government Code Section 27334 s ta tes :  "If the  =me of the person i n  

rfiom t i t l e  t o  r e a l  e s t a t e  i s  vested is changed from any cause, the recorder 
s-hall alphabetically index the  conveyance in the "Index of Grantors," bock 
in t h e  mme by which t i t l e  acquired and the name by wbich it i s  
conveyed." 

Code of Civil  Procedure Section 5b2 provides t h a t  when r e a l  property 
is attached which belongs t o  the defendant but i s  held by any other person 
it must be indexed in t h e  following mnner: "The recorder must index such 
a t t a c h e a t  when f i l e d ,  in the names, both of the  defendant and of the person 
by lhom the  property is held o r  i n  h o s e  name it stands of record." 

P o l i t i c a l  Code Section hl33 provides t h a t  the recorder may keep a 
spec ia l  index f o r  t h e  "cer t i f ica tes  of sales" record book. This section 
s ta tes :  "He mst a l s o  prepare an index thereto, Fn which, in separate 
columns, he mst enter the  names of the  p l a in t i f f  in the execution, the  
defendant i n  the  execution, the purchaser a t  the  sale ,  and the date of the 
s a l e .  " 

It rvcruld seem t h a t  these ce r t i f i ca t e s  could be recorded in the  "o f f i c i a l  
recordsn and indexed in the General Index i f  the recorder prefers. 

There i s  a provision, Code of Civi l  Procedure Section 559, which provides 
fo r  filing a copy of discharge of attachment. This sect ion requires the 



discharges t o  be indexed in l i k e  mnner a s  notices of attachment a r e  indexed. 
Eis would seen t o  require them t o  be indexed in the  General Index if 
attachments a r e  indexed in t h a t  manner. 

Section 1189 of the Code of Civil  Procedure provides t h a t  the record 
books containing mechanicst l i e n s  ( i f  a separate book i s  kept f o r  them) 
should be indexed a s  deeds and other conveyances a re  required by Ian t o  be 
indexed. 

'here a re ,  however, s m e  special  indices which must be kept in addi t ion 
t o  the General Index. These include: 

(1) Governnent Code Section 27331 provides : When a notice of the  
tax l i e n  is f i led ,  the recorder shall forthwith enter it i n  an 
alphabetical  federa l  l i e n  tax index .... n 

Govermnt  Code Section 27332 provides for the  entering of a 
discharge of a tax l i e n  in the  index on the l i n e  where the 
notice of the discharged l i e n  i s  entered. 

(2) Special indices a r e  kept f o r  the special  books t h a t  a r e  required. 
In Los Angeles County, papers which a r e  f i l e d  r i th  t h e  recorder 
and remain there  permanently, such a s  foreign i n s t m n t s ,  cer t i f -  
i ca t e s  of redemption, cetera, a r e  kept i n  special  containers. 
They a r e  then indexed in a special  book en t i t l ed  "Unrecorded &pa 
and Miscellaneous Papers. ' 

.' . 
When the recording process i s  completed, the recorder del ivers  the 

inst-nt t o  the party leaving it f o r  record or upon h i s  order.(l9) Of 
course, if it is the type of instrument t h a t  must be filed, it i s  l e f t  
permanently with the  recorder. 

IV.  INSWb6ENTS WMCH MUST BE REGORDZE I N  A SPECIAL KkNNER --- A -  

A .  FICTITIaJS MORTC$IGES AND DEEDS OF TRUST: ---- 
An amendment t o  C i v i l  Code Section 2952, added i n  19h7, provides fo r  

t h e  recordation of ndmmy" mortgages and other instruments.(20) These need 
not be aclmmledged o r  cer t i f ied ,  but must note on the  face t h a t  they a r e  
f i c t i t i o u s .  These a r e  then recorded i n  the same n!anner a s  other mortgages 
and deeds of t r u s t  and indexed. It must be noted on the record and index 
t h a t  these instruments a r e  f i c t i t i ous .  l a t e r ,  the  mortgages and deeds of 
t r u s t  which a r e  recorded by the par t ies  recording this f i c t ious  mortgage 
m y  r e f e r  t o  provisions of the  &mmy instrument which i s  on f i l e  and 
include them i n  the instrument nhich i s  being recorded without s e t t i ng  
f o r t h  these provisions i n  f u l l .  The reference must contain a statement of 
t h e  date the f i c t i t i o u s  mortgage or deed of trust nas recorded, the  recorder 's  
o f f ice  in which it i s  recorded, and the  book o r  volume and page or pages 
of the  records i n  the recorder's o f f ice  where it i s  recorded. It must 



a l s o  contain a statement by paragraph numbers or any other methcci which 
iden t i fy  it, of the  specif ic  provisions of the f i c t i t i o u s  mortgage 

e c h  are being adopted. The s t a tu t e  provides t h a t  t h e  instrument 
including the r a t e r i a l  incorporated w i l l  operate a s  constructive notice. 
This provision has reducedthe expense connected with recording a ser ies  
of such instruments. (21) 

I n  19119 another amendment followed which nade it possible t o  record 
a f i c t i t i o u s  instrument with a provision on the instnurrent notifying the 
recorder not t o  record cer ta in  conditions *ich a r e  i n  the instnunent 
and appear e i t h e r  on the same o r  reverse side.(22) This had been t h e  
pract ice  before this amendment and was held proper in 13 =. s. A t t y .  
Gen. 185 (19L9). This opinion establishsd tha t  instruct ions could be given - 
t o  t h e  recorder t o  record cer ta in  provisions and omit cer ta in  other ones 
and t h e  recorder would be under an obligation t o  do what the pa r t i e s  
requested, provided t h a t  the  instnunent i s  otherwise en t i t l ed  t o  be 
recorded. 

These amendments a re  discussed i n  23 Southern California Ian & v i m  
a t  page 35 and the  m i t e r  points out the advantage o-C such provisions. 
He sLates:  "'lhus, ra ther  than p r in t  such provisions on separate pages i n  
order t o  supply the debtor m t h  a copy of then, a c red i tor  my n m  pr in t  
them on the same paper on which the recorded instrument appezrs." An ex- 
unple of provisions which would probably be omitted from the record by 
reqdest of t h s  pa r t i e s  would be a copy of, the note which i s  included on 
t h s  same paper a s  the mortgage o r  desd of t r u s t ,  but which would not 
require recordation. By i n s t r x t i n g  the recorder not t o  record the  note, 
it wmld be possible t o  Gve  it on the same page and it would not be 
necessary to  have a separate copy of it on a d i f fe ren t  paper f o r  the 
debtor's copy. 

E. DISCHAFGZS, RELEkSiS, SATISFACTIOX - 07 C l B T A I N  INSTiVM3NTS 

(1) Discharge - of biort~age: 

C i v i l  Code Section 2938 provides f o r  the manner af discharging a 
mortgage. "A recorded mortgage m y  be discharged by a n  entry in the 
margin of t h e  record thereof, signed by the mortgagee, or his personal 
representative or assignee, achmledg ing  the sa t i s fac t ion  of the  
mortgage in the  presence of the  recorder, who must c e r t i f y  the  aclmmledg- 
ment i n  form subs tan t ia l ly  as follows: "Signed and acknowledged before 
me this... day of ..., i n  the  year... AD, Recorder." 

C i v i l  Code Section 2939 gives an a l te rna t ive  method of discharge: 
nA recorded mortgage, Ff not discharged a s  provided i n  the preceding 
section, mast be discharged upon the record by the of f icer  having custody 
thereof, on the presentation t o  him of a ce r t i f i ca t e  signed by the 
mortgagee, his personal representatives or assigns, acknowledged or 
proved and c e r t i f i e d  a s  wescr ibed by the  chapter on 'recording t ransfers , '  
s t a t i n g  t h a t  the  mortgage has been paid, sa t i s f ied ,  o r  discharged. 
Reference s h a l l  be made in sa id  ce r t i f i ca t e  t o  the book and page where the 



mortga~e  is  recorded ." 
C i v i l  Code Section 2939-2 provides for  sat isfact ior!  o? rnortgaees by 

f o r e i ~ n  executor:, adrunistrators ant: guardians. 

C i v i l  Code Section 29L0 provides t ha t  "A c e r t i f i c a t e  of the discharge 
of a mortgage, and the proof or  achowledpent  thereof, mst be recorded 
a t  length,  and a reference macie i n  the ininute of the discharge mde  upon 
the record of t he  nortgage t o  the book and page where the discharge 4s 
recorded." 

i.Ther?ever a mortgage is foreclosed it i s  the ciuty of the sher i f f  " to  
en t e r  upon t.le marzin of 'he county records iiiere s w h  mortgage i s  recoreef, 
i f  the sane be recorded, a sa t i s fac t ion  of the  sane." This provision i s  
Section 67% of the Code of C i v i l  Proceok~re. 

(2)  9~1?~%.ze of h t t a c h e n t :  CCF Section 560. - 
"An attzrkr!er?t 2s t o  any r e a i  property ray 'bz relezse? b;? a a r i t i s :  

sizned by tke ? l a i n t i f f ,  or  i;is attorney, or  the o f f i ce r  7;~ho levied the 
m-it, and ac'-moide&ed a d  recorcied i n  the l i k e  manner 3s a grzilt of r e d  
pro?ert>~; ?rd azon tAe recor t i rg  of siic!: release, i t  i s  t i e  duty of t i e  
recorder t o  noie Z;e saze on the record of Lhe copy of the  m%i. on recores 
il- h i s  ociice.  .;;uc:? az t ache rk  ~ 2 j -  also he release6 by zn er'=.ry i n  the 
r e record thereof, ifi tk.e county recor.:erls o i ' l i c e , n - r  
r;s--er =ro-ciGel Tor 'ur-h;rze of mortga~es under sect ion 2936 of tke 
C%-vri l  h?e. "  

"Such c e r t i f i c a t e  mst be f i l e d  anc! recorcied i n  the off ice  of t i e  
r e c o d e r  of tke  county i n  which the property is s i tuated,  and the 
x c o r a e r  ?lust note the record thereof i n  the 13a r~ in  of the record of t::~ -- -- -- -- 
c e r t i f i c s t e  of sale- -- 

( i) Sat i s fac t ion  o: J u d ~ m n t :  CCP Section 575. - 
Sat i s fac t ion  m y  be na6e i n  the i%rt;in of t'e record of the judgrr.ezt. 

':,ken an abs t rac t  of the judgment has been recorded a sa t i s fac t ion  may be 
recorded, "or an e n t q  thereof nay be lrade i n  the margin of the recorder's 
records, s i ~ n e d  by the judgrient c red i tor  or assignee of or  by tne 
attorney, unless a revocation of ,his authority i s  recor?e6." 

(5) Pecpesi. f o r  Yotice of Default. unr'er iiort,na~e o r  Geed of Emst: 
C i v i l  ~ o Z T S e c t l o n  ? 3 2 r  - ---- 

" I m d i a t e l y  upon the f i l m s  f o r  record o such request,, the recorrjer 
s h ? E  en te r  noon the rvr2j.n of the record of tie deed cf t r u s t  o r  r?ortga::e 
t he re ln  referreil t o  2 reference to  the $ace +rliere such request is 
recorded, m i c h  reference sha l l  be s u b s t a n t i d l y  i n  the fo l lo r . ,~~;  forn: 

 eye^:, rwortie.I i n  3ook.. .?ace.. .of.. . for  cosy of notice of defail i .  
a d  sa3.e .'I 



3. Ectcrards v -- Grand, 1'21 C a l  2%. 

II. B i d .  - 
5 .  B i d .  - 
6 .  White Co. v Winton, W Cal App 693. -- - 
7. Far ley v Hopklns , 79 Gal 203. 

8. Government 9 Section 27320. 

9. -- S d t h  v Brannon, 13 Cal 107. 

10. Donald v Beals, 57 Cal 399. 

11. Government Code Section 27323. 

12. Gadg v - Purser, 131 G a l  552. 

13. Sa i th  v barman, c i t ed  E, footnote #9. 

I.&. Caldwell v - Center, 30 Cal 539. 

15. Beatty v Ihghes (19b3) 61 Cal App (2) b89 held photography was not 
authorized by the s ta tu te .  This resul ted in the  amendment t o  
Government Code Section 27322 allorring f o r  "photography or any 
reproduction process.11 s. -. 19L7, ch. 550, s. 2. 

16. Government Code - Sections 27320 and 27321. 

17. Government - Code Sections 27257-27261 cover the General Indexes and 
t h e  form in which they a r e  kept. 

18. Governuent - Code Sections 2732L and 27325. 

19. Government Code Section 27321. 

20. Cal. Stats. 19&7, ch. a 9 7 .  -- 
21. See discussion of t h i s  amendment i n  23 Southern California law Review 

at  page 35. 

22. Gal. Stats. 19b9, ch. bb3. -- 



Chapter 5: =QUISITES TO REC9RDING 
(ay University Southern California ) 

"Instruments" re le t ing  to r e e l  property which a r e  authorized t o  be re- 
corded under t h e  general recording s t a tu t e ,  Government Code Section 27322, 
a r e  required to be ecknovledged o r  proved and c e r t i f i e d  by the o f f i ce r  tak- 
ing the acknomledgment o r  proof. 

The question of what documents are "instrumentsn was discussed in a 
former chapter e n t i t l e d  nInstruments Which a re  Authorized t o  be Recorded". 
A document mey be authorized t o  be recorded under specif ic  s ta tu tes  other 
thar: the general recording s t a t u t e  and whether an acknowledgment would be 
a necessary prerequis i te  would depend on the terms of the  s t a tu t e  author- 
izkg the recordation of t ha t  par t icu la r  document. Ikamples of such docu- 
ments are:  

1. Homesteads. 

2. W r i t  of Attachment. 

3. Xechanic s f  Liens. 

These documents and t h e i r  necessery prerequis i tes  w i l l  be discussed below. 

I f  t he  q e c i f i c  s t a t u t e  authorizing recordation does not require an 
acknowledgment and the document i s  not qual i f ied as  an "instrument" with- 
i n  the  de f in i t i on  of C i v i l  Code Section 1215, no a c k n o ~ l e d ~ e n t  w i l l  be 
necesssry a s  a prerequis i te  t o  recordation of t h a t  instrument.(l) 

I n  addit ion,  there a r e  special  code provisions, allowing cer ta in  docu- 
ments t o  be recorded without any special  prerequis i tes  regardless of whether 
they a re  "Fnstnments" in the technical  sense o r  not. 

It should be noted t h a t  cer ta in  documents require addit ional prerequi- 
s i t e s ,  such as consent of the grantee o r  deposit of the  or ig ina l  i n s t m e n t  
to be re ta ined by the  recorder. 

These var'ous matters w i l l  now be considered in de t a i l .  

Government Code Section 27287 provides f o r  the s teps  t h a t  must be taken 
p r i o r  to t h e  recording of an "instrumentu under t he  general recording s t a tu t e .  
This code sec t ion  s ta tes :  



"L;nl-ss it b e l o n ~ s  t c  t he  c l a s  provided for  i n  e i ther  Sections 
27;s~ t o  27236, inr lusive,  or Sections 1202 or 1203, of th -  Civi l  
Cocie., or  is a f i c t l t i o x  mortzage or deed of t r u s t  as  proviaed >in 
Section 2952 of t he  Civi l  Cede, beforc: 5 docunent -- can be record?:' 
i ts  executi~on s h a l l  be acknmled~ed  by the person exccutinz, o r  S 
execute2 by a corporation, by i t s  president or  secretar: or other 
person executinz it on behalf of the corpora~ion,  or proved by a 
subscribing witness o r  a s  provided in Sections 119Tand 1199 of 
the  Civ i l  Code, and t h e  acknowledment or proof ce r t i f i ed  a s  pre- 
scribed by law." 

Governnent Code Section 27288 requires  apeements f o r  sa le ,  option a g r e e c e ~ t s ,  
denosit receiots ,  conrmission receipts,  or a f f i d a v i t s  re fe r r ing  t o  any of these 
t o  be aclcnwxledged or  proved i n  t h e  same manner a s  provided i n  Government Coie 
Section 27287 by the  par ty  who appears by the i n s t m e n t  t o  be the  party whose 
r e a l  property is affected o r  a l ienated thereby. T h i s  r e f e r s  only t o  agree- 
ments, options, e tc .  which a f f ec t  an - i n t e r e s t  in r e a l  property. 

iovernnent Coae Section 27289 reqnires the  same prelininary f o L m l i t i e $  
f o r  a s s i a n ~ n t s  - of a-~ee-zents  for  s a l e?  optior. ageements, agreenents f o r  - 
leases ,  c o ~ ! i s s i o n  receiots  a f f i62vl t s  r e ~ e r r l n ~  t o  any of these. This, 
h e  does not per ta in  t o  an assijinment m d e  by or centaine? in any dsed - 
of t r u s t ,  mortga~e or  other l i e n s  ~ i v e n  t o  secure the py:?ent of Sends or 
other evidences of indebtedness authorize? or  permittee'; t o  be issue2 by the 
P ,on?.issioner of Corporations, o r  made by a public u t i l i t l *  subject  t o  the pro- 
visions of the Pablic U t i l i t i e s  Act. 

m e  code sections dis'cussed so  f a r  r e l a t e  lnerely t o  docments which a r e  
"instruments" within the def in i t ion  of Civi l  Coae Section 1215. 

Various documents which a r e  not c l a s s i r i ed  a s  "inst-nts" may never- 
the less  be authorized t o  be recorded by spec i f ic  s t a tu t e s  which provide f o r  
cer ta in  prerequis i tes  t o  recordation. Some of these s t a tu t e s  a r e  a s  follmrs: 

1. Assignment for Benefit of Creditors: 

These must be acknowledged, proved an< c e r t i f i e d  in the  same 
manner a s  a t r a a s f e r  of r e a l  es ta te .  Civi l  Code Section 3L58. 

2. Homesteads: 

!'In order t o  s e l ec t  a homestead, the  husbznd...or in case the  
husband has not m d e  such select ion,  the  wife, must execute 
and acknodedge, i n  t he  same manner a s  a grant of r e a l  property 
is acknowledged, a declaration of homestead, and f i l e  the saae 
f o r  record.I1 Civ i l  Coda Section 1262. 



"Any person other tha? the head of a fanlily, Lr the  selection 
of a homestead, must execute and acknowledge, i n  the  sane 
manner as  a grant of r e a l  property i s  ac!mowledged, a 'Declara- 
t i on  of homestead. '" Civ i l  Code jection 1266. 

Bcumjrance of Homestead: 

"The homestead of a married person cannot be conveyed o r  en- 
cumbered unless the  instrument by uhich it i s  conveyed o r  
encumbered ie executed and acknowledged by both husband and 
wife." C iv i l  Code Section 12h2. 

Abandonment of Homestead: 

"A homestead can be abandoned only by a declaration of 
abandonment, o r  a grant thereof, executed and acknowledged: 

1. By the husband and wife, j o k t l y  o r  by separate in- 
s tnments ,  i f  the  claimant is married; 

2. By the clainant,  i f  unmarried." 
Civ i l  Code Section 1 2 b .  

Marriage Settlements: 

These a r e  required t o  be executed and acknowledged as grants 
of real property. Civi l  Code Section 178. 

Mechanics' Liens: .. . 
No aCknouled@uent i s  required, but the l i e n  claimant must 
f i l e  a claim of l i e n  which has been ver i f ied  by oath of 
the  claimant o r  some other person. Code of C i v i l  Procedure 
Section 1187. 

DOCUHFNTS WHICH I32 NOT FSQUIRE ACKNOhZ-T OR PROOF AND --- --- 
CMTIFICATION 

Documents uhich a re  authorized by spec i f ic  s t a tu t e s  uhich do not mention 
acknowledgment and which do not meet the  requirements of an "instrumentn as 
defined i n  C iv i l  Code Section 1215 do not need to be acknowledged. An example 
of such a document i s  a not ice  of appropriation of water. This not ice  is re- 
quired by C iv i l  Code Section Ilrl5 t o  be recorded, bu t  no acknowledgment i s  
required. Such a notice i s  not an " i n s t m e n t n  as required by the def ini t ion 
of C i v i l  Code Section 1215. 

Government Code Section 27287 lists cer ta in  documents vhich do not need 
to be acknowladged before recordation. These include the following: 



1. JutIpents a f fec t ing  t i t l e  t o  or possession of r e a l  
property properly authenticated. 

2. Notices of locat ion of mining claim ~y be recorded 
w%thont acknowledpllent, c e r t i f i c a t e  of achmledc -  
nent, o r  fur ther  proof. 

3. Letters  p t e n t  from the  United States  or from the 
State,  execvted and arLhenticated pwsuant t o  ex- 
i s t j n g  l a w .  

&. Governnental leases  and cer ta in  instruments i n  re-  
gard t o  them. 

5. Fjc t i t i ous  mortg2ges and deeds of t ru s t .  

6 .  Instnunents proved by a judgment of a court. 

These are  covered by Governlent Code Sections 272824, Civ i l  Code Section 
2752, Civi l  Code Sections 1202-1203, but are  made exceptions t o  the require- 
ment of aclcnowledgment i n  Government Code Section 27287. 

. . 
The follu?ring docments require special  prerequisites:  

1. Deeds or  grants conveying a rq  in t e r e s t  i n  or  easement upon r ~ a l  - 
eotatc t o  a p o l i t i c a l  corporation o r  governmental agency for  
public purposes sha l l  not be accepted f o r  recordation without 
t he  consent of the  grantee evidenced by i ts  resolut ion of -- 
acceutance at4tached t o  t he  deed or  erant. Under cer ta in  c i r -  
cumstances a c e r t i f i e d  copy of the &solution conferring 
ac tho r i t p  upon the o f f i ce r  or  agent must be attached also.  
Government Code Section 27281. 

2. I n s t r u ~ e n t s  i n  a foreign language s h a l l  not be recorded unless 
a t rans la t ion  of English ver i f ied  and ce r t i f i ed  under s ea l  of 
a court  of record i s  at tached t o  t he  or ig ina l  instrument. 
Gwernment Code Section 27293. 

3. ..brried women's conveyances formerly required a s p c i a l  form 
of acknowled,%nt and emmination t o  avoid duress of t he  
husband. This spec ia l  requirement has been abrozated, hmi- 
ever. Civ i l  Code Section 1186 repealed i n  1891. 



. When an instrument is proved by handwriting, t h e  or ig ina l  
must be deposited with the recorder to  remain f o r  public 
inspection. Government Code Section 27290. 

5. If the grantor received t i t l e  in a name other  than the one 
by which he conveys t i t l e ,  the conveyance must contain the 
name by which he obtained t i t l e  as well as the  one by which 
t i t l e  is t r amfe r r ed  by him. C i v i l  Code Section 1095. 

Of course, before any instrument o r  document may be recorded, the f ee s  
must be paid, as  required by Government Code Section 27201. This does not 
apply t o  instruments t o  which the  United States  i s  a par ty  and which a r e  re- 
quested t o  be recorded ly an o f f i ce r  of t he  United S ta tes  according t o  Govern- 
ment Code Section 27202. 

Fmm the above discussed material  it w i l l  be seen t h a t  an acknowledgment 
o r  proof and ce r t i f i ca t ion  is generally required as a prerequis i te  t o  recor- 
dation of nearly a l l  documents. It is, therefore, advisable a t  t h i s  point  t o  
summarize br ie f ly  t he  procedure of taking an acknowledgment o r  proof and cer- 
t i f y i n g  the instrument. It is a l so  necess- to discuss the purpose of an ac- 
knowledgment and the e f fec t  of f a i l u r e  t o  acknowledge. I n  a subsequent chapter 
t he  e f f ec t s  of recordation of defectively acknowledged i n s t m e n t s  w i l l  be 
analyzed i n  greater de ta i l .  (2) 

11. DEFINITION AND PURPOSE OF ACKNdrTtmY3NT - - 
An acknowledgment has been defined a s  a "formal declaration before a 

duly authorized o f f i c e r  by a person who has executed an instrument t h a t  such 
execution i s  h i s  a c t  and aeed."(j) .. . 

The purpose of such an a c t  i s  t o  furnish proof of the execution of an 
k s t m e n t .  It is  e s sen t i a l l y  intended as a safeguard to prevent forgery of 
a document. (l) However, i n  actual  pract ice  the  acknowledgment end c e r t i f i -  
cat ion has been done in such a sumnary fashion by a Notary Public t ha t  it i s  
not  much of a guaranty of anything.(s) It may, however, operate a s  an estop- 
p e l  t o  prevent the acknowledging par ty  from l a t e r  deriyir~g the due execution 
of the  i n s t m e n t . ( 6 )  I t s  inaix purpose i s  t o  allow 2 document t o  be admitted 
into evidence o r  t o  be recorded without any fu r the r  proof of its execution.(7) 

111. EFFECT - Cr' FAILURE - TC ACKh'Cxu'LEDGE 

Generally, an instrument is val id  himeen the p a r t i e s  thereto regard- 
l e s s  of the lack of an acknowledgment. The presence of an acknowledgment 
is important only in dealing with the r i g h t s  of th i rd  par t ies . (e)  I n  a few 
instbnces an acknowledgment is  required f o r  va l id i ty  of the instrument. 
These include: 



1. Ins tmrents  by rhich a homestead is declared, conveyed 
or encunbered, or  abandoned. ( 9 )  

2. Art ic les  of incorporation. (10) 

3. Contracts f o r  marriage settlements. (ll) 

In t h e  case of instruments other than these fwr, a s  between the par t ies ,  lack 
of an  acknmledpent  means t h a t  the  instrument i s  not en t i t l ed  t o  be recorded 
o r  presented in evidence 5;. t ke  par t ies  or  a t h i rd  party, unless proof of exe- 
cution i s  mde. This proof may consist  of a judgment i n  an action ins t i tu ted  
t o  prove t h i s  specif ic  instrument or it m y  be proper testimony of a subscrib- 
ing witness o r  in some spec i f ic  instances, testimony by a witness t o  t he  hand- 
writing. These types of proof a r e  discussed below, showin5 what f o m l i t i e s  
must be complied with and what a n  o f f i ce r  must c e r t i f y  to .  

B. AS TO THIRD PidTiES --- 
I f  a document i s  recorded without an acknowledgment o r  with a defective 

achmledgment, the part:; xbo records will not be protected under Civ i l  Cooe 
Sections 1213 and 1 2 a .  (12) The instrument w i l l  be t rea ted  a s  i f  it had never 
been recorded and w i l l  be void a s  against  subsequent purchasers and mortgagees 
who have no ac tua l  notice and who record t h e i r  instruments. This merns t h a t  
a t h i r d  par ty  who purchases the property involved w i l l  not take subject t o  the 
i n t e r e s t  of t he  party ~ i h o  recorded the  pr ior  i n s t m e n t  since it was improperly 
achowledged. Ee (the subsequent purchaser) i s  s a id  t o  have p r io r i t y  even 
though h i s  i n t e r e s t  my hav,e been acquired by an instrument executed subse- 
quently t o  t h a t  of the p x t y  t o  the  unacknowledged instrument. In addition, 
t he  p r t y  who records an unacknuuledged in s t rume~t  is not protected agr ins t  
p r ior  pa r t i e s  who claim under pr ior   inr recorded instmments. Civi l  Coie Sectior. 
121L merely protects par t ies  who properlx record t h e i r  instruments against  prior 
urzzcorded instnrments . 

There a r e  complications, however, when ;n instrument has beer; a c k n d e d ~ e d  
by some of t he  pa r t i e s  but not a l l .  This w i l l  be discussed i n  a l z t e r  chzptcr 
on t h e  e f fec t  of recording defectively acknowledged instruruents.(U) (See 
Chapter 2 of Part IV) 

From time t o  time the  Legislature has p s s e d  b a t i v e  Acts givin:, the 
e f f ec t  of constructive notice t o  recorded instruments although defectively 
c e r t i f i e d . ( h )  The present s t a t u t e  which has t h i s  e f fec t  is Civil  Code 
Section 1207 : 

"Any instrument a f fec t ing  the t i t l e  t o  r e a l  property, one year 
a f t e r  the  same has been copied i n t o  the proper book of record, 
kept in t h e  off ice  of any county recorder, impart,= notice of i t s  
contents t o  subsequent mrchasers and encumbrulcers, notwith- 
stanc?ing any defect, omission, or informality i.n the  execution of 
t h e  instrument, or  in the c e r t i f i c a t e  of acknowledgment thereof, 
or  the absence of any such c e ~ t i f i c a t e ;  but nothing herein a f fec t s  
the  r i gh t s  of purchasers o r  encumbrancers previous t o  the takin;; 
e f f ec t  of t h i s  act . .  .It 



This type of s t a t u t e  has reduced the severe r e su l t s  of the recordation of 
defectively acknowledged instnunents. It should be noted tha t  t h i s  s t a h t e  
does not  p ro tec t  one who f i l e s  an incorrect ly  acknowledged instrument against  
p r i o r  unrecorded ins t rments .  By its terns  it i s  l imited t o  protection agalhst  
sl~bsequent purchasers & t e r  the  one year has elapsed. 

IV. hW MAY YAYE APT A C i N m m l T  ---- 
An acknowledgement must be made by the proper parby i n  order f o r  the  record 

t o  knpart constructive notice. In  general, the  person who executed the docment 
must acknowledge it. It is his a c t  of ver i f icat ion of the  i n s t n n e n t .  (l5,l I n  
cer'ain ins tmces ,  such as an acknowledgment by an attorney i n  f ac t , ( l 6 )  a cor- 
poration,(17) o r  a ~ a r t n e r s h i p , ( l 8 )  other persons a r e  allowed by s t a t u t e  t o  
achoule6ge a document. Con%-eyances of homesteads must be acknowledged by btho 
husband and wife. (19) California has gone through en e r a  in which married uozer, 
were required t o  acknowledge instruments in a special  way end a d i f fe ren t  type 
of ex=-ination and cer t i f ica te  were required. The matn purpose was t o  avoid 
t h e  wife 's  conveyance under duress of her husband. A t  the present time, a 
married uomzn's conveyance and acknowledgment have no special  character is t ics . (20)  

Khen an acknowledgment i s  made by only some of t he  pa r t i e s  who have exe- 
cuted the ins tmaent ,  special  ru les  have been developed by the court  t o  deter- 
r i n e  t o  what extent the record of such an instrument operates as constructive 
notice.  (21) 

Many cases have ar isen i n  uh;-ch the  acknowledgment has keen taken by an 
in6ividua.l no5 mthorized by statute.(22) Such documents are  not in proper 
condition t o  be recorded and if they are  actual ly  recorded no consi,ructive 
nc t ice  w i l l  be bnpzrted by the record. 

C iv i l  Code Sections llEO through l l 8 h  contain a l i s t  of the o f f i ce r s  
authorized t o  take acknowledgments. These sections a r e  based on the l is t  in 
the  1850 s t a t u t e  on Conveyances which has been preserved almost i n t a c t  w i t h  
t he  addit ion of a few other o f f i ce r s  who may take acknowledgments. The Notvy  
Public is the o f f i ce r  who generally perfoms t h i s  task although the  number of 
o f f i ce r s  with such authority i s  an extensive one. 

1. Jus t ice  o r  clerk of Supreme Court. 

2. Judge of Superior Court. 

(Acknok-ledgments taken may be in any p a r t  of t he  S t a t e  of 
California i f  taken by e i the r  of these pa r t i e s )  

3. Clerk of court  of record. 



L. County Recorder. 

5. CFNnty Clerk. 

6. Court Commissioner, 

7. Notary Public. 

8. Clerk of Jus t ice ' s  Court of Class A. 

9. Judge of Police o r  other  Infer ior  Court.(2& 

(Acknowledgnents by o f f i ce r s  enumerated fmm #3 to #9 
muat be made in the  c i t y ,  county, c i t y  and county, 
township o r  d i s t r i c t  f o r  which the o f f i ce r  was elected, 
o r  appointed.) 

B. OFFICERS hW EriY TAKE ACKNOWLEMjMFXT OUTSIDE --- THE STATE OF 
CALIFORNUTU~I~ - - THE LIMED STA-T~) 

1. Just ice ,  judge, o r  clerk of any court  of record of the 
United States.  

2. A just ice ,  judge, o r  clerk of any court  of record of 
any s t a t e .  

3. A commissioner appointed by the governor of t h i s  s t a t e  
f o r  t h a t  purpose. 

&. Notary Public. 

5. Any other o f f i ce r  of the  s t a t e  where the acknowledgment 
i s  made authorized by i t s  laus  to take such proof o r  
acknowledgment. 

When an acknowledgnent is taken outside of the  s t a t e  in accord u i t h  the 
l a w s  of t he  place where the acknowledgment i s  made, a c e r t i f i c a t e  is required 
from the  clerk of a court  of record of county o r  d i s t r i c t  uhere such acknowl- 
edgment is taken t h a t  the  o f f i c e r  cer t i fy ing  t o  the same i s  authorized by law 
so t o  do, and t h a t  the  signature of t h e  s a id  o f f i c e r  t o  such c e r t i f i c a t e  is 
h i s  t r u e  and genuine signature, and t h a t  such acknowledgment i s  taken in 
accordance with t he  laws of the  place where the same is made.(26) 

A similar c e r t i f i c a t e  was formerly required when an acknowledgment made 
by s Jus t i ce  of the  Peace was t o  be used in any county other than the  one 
where t h e  Jus t ice  resided. This provision was repealed in 1939.(27) 

C. OFFICER5 k'H0 MAY TAKE ACKNOhTZEMENT OUTSIDE THE UNITED STATES: (28) --- - 
1. A minister, connnissioner, o r  charge d ' a f f a i r s  of t he  United States. 



2. A consul, v ice  consul, o r  consular agent of the United States .  

3. A judge of a court of record of the country where the proof 
o r  acknorled@nent is  made. 

L. CMmnissioners appointed f o r  such purposes by the Governor of 
t he  Stete ,  pursuant t o  spec ia l  s ta tu tes .  

5. A Notary f i b l i c .  

h 19h3, a spec ia l  provision was added to the code giving ce r t a in  m i l i -  
t a  personnel authori ty  to notar ize  documents. This provision is a t  present 
in force u n t i l  t he  91st day a f t e r  final adjournment of the  1951 Regular Session 
of the Legislature. (29) 

D. RIGHT OF D T U T I E S  TO TPYE A C K N O h Z ~ T :  -- -- 
A deputy may under the  common la do the acts  h i s  pr incipal  may perform 

by v i r tue  of h i s  office.(30) This m e a s  t h a t  i f  the pr incipal  may acknowledge 
documents, a deputy may do so also. H i s  r i g h t  does not necessarily, therefore, 
depend upon a spec i f ic  s t a t u t e  covering him. However, C i v i l  Code Section 118L 
provides t h a t  a deputy appointed by law by any of the  persons who may take 
acknowledments wi l l  have the power t o  take acknowledgments in the  name of his 
principal .  merefore,  both common law and s ta tu tory  l e u  authorize deputies t o  
acknowledge instruments f o r  t h e i r  pr incipals  provided the  pr incipals  have t h a t  
authority.  

E. A ~ I : O ~ . ~ ~ I ~ T X T  - BY C~FFICW ~ T T H  - PERSONAL I N ~ E S T :  

It has been repeatedly held tha t  an o f f i ce r  %ay not take an acknowledgment 
if he i s  personally in te res ted  in the transaction. (1) This means t h a t  the  
grantee, mortgagee, o r  any beneficiary under the instrument i s  disqual i f ied 
from taking an acknowledgment. I f  such o f f i ce r  does take the acknowledgment 
and the document i s  recorded, the record w i l l  not  impart constructive notice to  
t h i rd  par t ies .  

Where there  are  several  grantees, an acknowledgment taken by one of them 
ail not completely inval idate  the  i n s t m e n t .  Such an acknowledgment w i l l  
a f fec t  t h e  r i g h t s  of subsequent purchasers only. When the  instrument i s  re- 
corded a subseq-dent purchaser w i l l  not  be put on not ice  of the  i n t e r e s t  of 
the pa r t i cu l a r  par ty  who made - the acknowledgment. He w i l l  be put on notice 
of t he  i n t e r e s t  of the  other par t ies ,  however. ( 2 )  

The question of whether one of several  grantors may take the acknowledg- 
nent seems to be an open one in California. The cases i n  which a par ty  has 
been d isqua l i f ied  a l l  seem t o  involve an acknowledgment by the  grantee. (3) 

Agents of the  pa r t i e s  a r e  qual i f ied t o  take the acknowledgment and it 
seems t h i s  is t r u e  even if they have an in t e r e s t  i n  the transaction.(&) 



The C i v i l  Code requires the  acknowledging par ty  to appear in person and 
requires t he  notary t o  know o r  have sat isfactory evidence on oath o r  affirmation 
of a credible  witness, t h a t  the person making such acknowledgment i s  the indi- 
vidual who is described i n  and who executed the  instrument; or,  if executed by 
a corporation, t h a t  t he  person making such acknowledgment is the president o r  
secretary of such corporation, o r  other person who executed it on i t s  behalf. 
Civi l  Code Section 1185 covers t h i s  s i tuat ion.  

The o f f i c e r  i s  required to have personal knowledge, which i s  an acquain- 
tance s u f f i c i e n t  t o  es tab l i sh  identity.(5) If t h i s  i s  not complied with, the 
o f f i ce r  may be l i a b l e  in damages f o r  the  r e su l t s  of a forgery o r  fraud, f o r  
cer t i fy ing  to t h e  signature without suff ic ient  personal knowled~e of the person 
acknowledging. (6) 

The ac tua l  ceremony is  very simple. It merely consis ts  of an acknowledg- 
ment by the party t o  the  instrument t h a t  he executed it. The notary accepts 
t h i s  statement and makes out a c e r t i f i c a t e  t h a t  such acknowledgment was made. 

V I I  . CERTIFICATE OF - ACKh'0kiLEIX;:XEXT: ?OH.! - 
The f i n a l  duty of the  notsry i s  t o  endorse the instnunent o r  a t tach a 

c e r t i f i c a t e  of acknowledgment substant ia l ly  in the form prescribed by the code.(7) 
The purpose of t h i s  c e r t i f i c a t e  i s  t o  es tabl ish the i den t i t y  of the  grw.tor ar.2 
the  genuineness of h i s  signature, and of the instrument t o  which it i s  attackled. 
It provides a guaranty tha t - the  i n s t r m e n t  i s  not a forgery. (8) 

C i v i l  Code Section 1189 provides the form of ce r t i f i ca t ion  ~ h i c h  may be 
used. It is not e s sen t i a l  t h a t  it be ident ical ,  but it must be substar.tlally 
as provided i n  the code. 

The form suggested in the code is a s  follok's: 

"State of..., County of..., ss. On this... day of ..., i n  the  year..., 
before me (here i n s e r t  name and q u d i t y  of the  o f f i ce r ) ,  personally 
appeared ..., knom to me (or proved t o  me on the  oath of...) to be 
the person whose name i s  subscribed to the within instrument, and 
acknowledged t h a t  he (she o r  they) executed the  same." 

Special  forms a re  provided in the code when the acknowledgment i s  made 
by a partnership, corporetion, o r  attorney ir? fact .  C iv i l  Code Sections 1190, 
ll9Oa, 1192 contain these forms. 

Formerly, a spec ia l  form was required f o r  acknowledgments of married 
women, but t h i s  requirement has been abrogated. An acknowledgment of a married 
wornax? is now taken and c e r t i f i e d  in the same manner as  if she were unmarried. 
Civil  Osde Sections 1191, 1186, 1187 cover such matters. 



The c e r t i f i c a t e  is required t o  show the folloilring factors:  

A. That the acknowledgment was taken withiq the o f f i c e r ' s  t e r r i t o r i a l  
j-wisdiction.  Both a statement of the area in which the acknowledgment was 
t tken and a r e c i t a l  of t he  county in uhich the o f f i ce r  was appointed o r  elected 
must be included. If e i t he r  i s  omitted o r  if there is an ambiguity between the 
two, the c e r t i f i c a t e  i s  void and no constructive notice w i l l  be imparted from 
the  record of such insf,m.ent.  

B. The name of t he  acknowledging party; r e c i t a l  t h a t  he is known o r  
proved to the o f f i c e r  by oath of witness (naming the witness) to be the person 
whose name i s  subscribed t o  t he  instrument acknowledged. If t h i s  fac tor  is 
omitted the record w i l l  not  const i tute  constructive notice. 

C. The f a c t  of acknowledgnent. This estops the achowledging party f ron 
l a t e r  ileny5nz execution of t he  i n s tmaen t  in most cases. It is a v a l s a t i o n  
of the  instrw?ent. 

D. Name and qua l i t y  of o f f i ce r  a ? d  s e a l  i f  he i s  required t o  have o f f i c i a l  
s ea l .  If any of these tn ree  a r e  missing, the  i n s t m e n t  w i l l  be va l id  between 
the par t ies ,  ht r;ill not  impart notice when recorded. 

Civ i l  Code Section 1189 provi?ez a form tha t  r ~ p  be used irhich includes 
these r e q i r e d  elements. 

F i r s t :  Proof of the  execution of an instrmnent, when not  acknowledged, may be -- 
made e i ther :  

By t h e  par ty  executing it, o r  e i ther  of them, or 
Ey a subscribing witness. Civi l  rkde Section 1195. 

If by a subscribing witness, such witness .wt be personally 
h o - m  t o  the o f f i ce r  taking the proof t o  be the person whose 
nane is subscribed to the instrument a s  a uitness,  o r  must 
be proved to be such by the oath of a credible witness. Civi l  
Code Section 11%. 

The subscribing witness must prove t h a t  the person whose name 
i s  subscribed to t he  instrument a s  a par ty  i s  the person described 
i n  it, and t h a t  such ?erson executed it, and that t he  witness sub- 
scribed h i s  name thereto a s  a witness. C i v i l  Code Section 1197. 

Second: Proof may be made by handuriting of the party and a subscribing 
witness under cer ta in  circuns'tames. For example, when the  
pa r t i e s  and subscribing witnesses a r e  dead, non-residents of the  



s t a t e ;  residence i s  unknown; subscribing v i tness  conceals him- 
s e l f  o r  cannot be found with due diligence; re fusa l  t o  t e s t i f y  
f o r  a ce r t a in  length of time. Civ i l  Code Sections 1198, 1199. 

When proof is made in e i the r  of these two methods it must be 
c e r t i f i e d  to by the  o f f i c e r  taking it. Proof may be taken by 
the  same o f f i ce r s  who may take acknowledgments. See Section V 
above f o r  discussion of which off icers  may take acknowledgment 
o r  proof. 

Tfiird: Any person in te res ted  under an instrument en t i t l ed  t o  be proved - 
f o r  record, may i n s t i t u t e  an action in the superior court  
against  t h e  proper pa r t i e s  t o  obtain a judgment proving such 
instrument. Civi l  Code Section 1203. 

A c e r t i f i e d  copy of the judgment i n  a proceeding in s t i t u t ed  
under t h i s  section e n t i t l e s  such instrument to record, v i th  
l i k e  e f f ec t  as  i f  acknowledged. C i v i l  Code Section 120b. 

These methods of proof may be subst i tuted f o r  an acknowledgment and i f  the 
s t a tu to ry  requirements are  complied with, the record of an instrument proved 
i n  e i t he r  of these three ways w i l l  impart constractive not ice  to th i rd  p a r t i t s .  
The other  e f f ec t s  of proper recordation w i l l  follow as  well. 

X. METHOD OF CORRECTION OF CERI'PICAT'E - - 
If a defectively acknow.ledged instrument is recorded, a subsequent pur- 

chaser w i l l  acquire t i t l e  f r e e  of any i r t e r e s t  created under t ha t  instrument, 
provided he &es not have actual  not ice  of it. To avoid such a resu l t ,  the 
l eg i s l a tu re  has allowed any interested par ty  to bring an action in the su- 
per ior  court  to obtain a judgment correcting the cer t i f icate . (9)  When such 
a judgment i s  obtained, a c e r t i f i e d  copy of i t  attached to the instrument 
e n t i t l e s  such in s tnwen t  to be recorded and it w i l l  be t rea ted  in the  same 
manner as i f  acknowledged.(lO) This means t h a t  a subsequent purchaser taking 
t i t l e  a f t e r  recording of the  instrument w i th  the attached copy of the  judg- 
ment would be put on notice of f a c t s  contained therein, and of the l ega l  
e f f e c t  of the  instrument. 

X I .  CONFLICT OF LAW RULE --- 
When an acknowledgment i s  made outside the S t a t e  of California in 

accordance with  the laws of t he  s t a t e  in which it was mde, t h e  California 
cour t s  a r e  required t o  recognize i t  as a va l id  acknowledgment. C i v i l  Code 
Section 1189 s t a t e s  t h a t  "any acknowledgment taken without t h i s  s t a t e  in 
accordance v i t h  t he  laws of the  place vhere the acknowledgment is made, 
s h a l l  be su f f i c i en t  m this state...," This section fur ther  provides t h a t  
a c e r t i f i c a t e  of the  clerk of a court  of record of the county o r  d i s t r i c t  
where such acknowledgment i s  taken tha t  the  o f f i ce r  i s  authorized t o  take 
acknowledgments and tha t  his signature i s  t rue  end genuine, and t h a t  the  



acl.mm:ledtent is taken i n  accordance with the Lms of the  place where it 
is nade, s h z l l  be  rim fac ie  evidence of t he  f a c t s  s ta ted  i n  the  c e r t i f i -  
cate of said clerk. This ce r t i f i ca t e  w i l l  be of m o r t a n c e  i n  offering 
the  instrumer,t acknowledged outside the  s t a t e  f o r  record or in evidence. 
If, however, t he  achmledgment would be good unaer California lams and 
the of f icer  i s  authorized bg o w  s t a t ? ~ t e s  t o  take acknmle",-ments w t s i e e  
t he  s t a t e ,  t h i s  c e r t i f i c a t e  from the c lerk of the  other s t z t e  is not re- 
auired. (11) 

MI. 

The va l id i ty  of an acknwledgnent is dependent upon the lans in ef fec t  
a t  the t i q e  when the a ~ k n m l e ~ e n t  i s  made. Go ret roact ive efrect  i s  given 
t o  t he  s t a tu t e s  providing f o r  t he  manner of a ~ k n ~ ~ l e d g n e n t ,  proof and 
certiEication.  (12) i f  the instrument was acknowlefi~ed i n  accordance wi%h 
the  laws in existence a t  t he  t i n e  t he  cerenony was performed, it has ti!e 
sa-,e force in evidence, and may be recorded in the same mnner and with the 
l i k e  efinect, a s  conveyances executed and ackncmled~ed i n  accordance with 
the present s ta tu tes .  (13) 

This chapter has emphasized the requirements of a val id  acknovrledgment 
and. t he  purpose and e f f e c t  of it. It has pointed out t he  e f fec t  of 2 

defective acknm~ledpent  an< the poss ib i l i t y  of curin6 such defect. It has 
considered subst,itute metho& of proof sf  instruments and when they a re  
available.  In  a subsequent c k p t e r ,  cases involvin- t he  e f f ec t  of recordhg 
defectively acknowled~ed i n s t m n t s  rill be dtscussed. 
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Cnapter 6: EFYZCT OF RECORTING - I N  GZ!EML 
(BJrriiVersity of SoutErn California) 

I. IWPRG'DUCTION 

The common l a w  had no such requirement as  recording. The instlvment 
which was f i r s t  executed was given priority over any instruments subse- 
quently executed. When recording was pemitte6 i n  England by the S t a b ~ t e  
of Anne, it uas merely for the purpose of d n t a i n i n g  the comon law 
pr ior i ty  which the f i r s t  purchasers already had. I f  a purchaser were f i r s t  
i n t i m e  of execution and recorded his inst-nt before a subsequent pur- 
chaser recorded his  instnunent, he was said t o  have preserved the priority 
wHch the comon law had given him. Under this statute there was no pro- 
vision fo r  constructive notice. In most situations tn is  made no differeme. 
In one situation, however, it did make a difference. According to  the com- 
mon lau if a prior  purchaser acquired merekv the equitable t i t l e  and a 
subsequent purchaser obtained the - legal  t i t l e  i n  good fai th,  for value and 
without notice of the prior purchaser's equity, the subsequerrt purchaser 
would take the legal  t i t l e  free of the claim of the prior equity. This i s  
the only imtance i n  which the common law depr ted from the rule of " f i r s t  
i n  time is  f i r s t  i n  right." In  th i s  situation notice was mor t an t .  Tne 
English courts held that recording the instrument under which the prior 
purchaser acquired his equitable t i t l e  would not give notice t o  the subse- 
quent purchaser of the legal  t i t l e .  He would s t i l l  receive t i t l e  free of 
ttle claim of the prior equitable owner if he had no actual notice, acted in  
good fai th,  paid value and recorded f i r s t .  The statutes i n  the United 
States, including the California statute, provide that the record constitutes 
constructive notice to any subsequent purchaser. Therefore, i n  a case like 
the one just discussed, the subsequent purchaser of the legal  t i t l e  mid 
have notice f r o m  the record of the equitable interest  i n  the prior  purchaser 
and would not 5e able t o  claim that he was a bona fide purchaser. C i v i l  
Code Section 1213 provides fo r  this doctrin? af constructive notice. This 
doctrim should not be relied on i n  cases uhere it i s  sufficient to state 
that the prior  purchaser by recording has preserved his common law priority. 
The courts rely on the doctrine of constxuctive notice heavily, however, and 
decide most cases on the basis of whether a subsequent purchaser had notice 
from the record or not which would affect his  standing as a born f ide pur- 
chaser uithout notice. 

These matters are discussed i n  more detai l  and authoritg cited in  the 
Introductory Chapter. 

11. EFFECTS OF RECORDING UXDER TKE CALIFORNIA RECORI3ING STATUTE - -- 
A s  has been discussed before, an vinstnunentn m s t  f i r s t  be authorized 

and nust comply with the prerequisites t o  recording before it may be 
recorded. The recording must then be completed i n  proper fashion. That i s ,  
the instrument must be properly f i l ed  with the proper officer i n  the proper 
county, and properly transcribed and indexed. When these matters have all 
been completed the results will be as  follows: 



(1) A pr io r  purchaser who records f i r s t  h$ll have p r io r i ty  over 
subsequent purchasers who record l a t e r ,  since by recording he has pre- 
served h i s  common law pr ior i ty .  

(2)  H e  w i l l  a l so  have p r io r i ty  w e r  a p r io r  - purchaser who has f a i l ed  
t o  record o r  wno records l a t e r ,  according t o  the provisions of C i v i l  Code 
Section 1 2 a .  

(3) The record of his i n s t m n t  w i l l  operate as  constructive w t i c e  
t o  subsequerrt purchasers t o  prevent them from clajming as bona f ide  pur- 
chasers ui thout  notice. This doc t r im is  re l i ed  on by the courts frequently 
i n  protecting p r i o r  purchasers against subsequent purchasers. For e x a ~ p l e ,  
the cowL& have r e i t e r a t ed  the statenent t h a t  the purpose of the recording 
s t a tu t e s  is to protec t  the t rue  owner of the l ega l  t i t l e  against the  c l a i m  
of subsequent purchasers, by conclusively imputing t o  such purchasers notice 
of all previously recorded cormeyames. (1) C i v i l  Code Section 1213 pro- 
vides f o r  t h i s  notice as fo l low:  "Every conveyance of real property 
acknowledged or proved and c e r t i f i e d  and recorded as prescribed by law from 
t a e  time it is f i l e d  uith the recorder f o r  record i s  constmctive notice of 
the contents thereof t o  subsequent purchasers and mortgagees;..." 

Since this s t a t u t e  i s  i n  derogation of the common l a w ,  it must be 
s t r i c t l y  construed. (2 )  

It is  b p o r t a n t  t o  inquire as  t o  nhen the notice begins t o  a f f ec t  sub- 
sequent purchasers. C i v i l  Code Section l l 7 0  s ta tes :  "An i n s t m n t  is 
deemed t o  be recorded when, being duly acknowledged o r  proved and ce r t i f i ed ,  
it is deposited i n  the recorder's office, ui th the proper off icer ,  f o r  
record." C i v i l  Code Section 1213 requires proper recording before notice 
begins t o  a f f e c t  subsequent purchasers. .. . 

If an error nas occurred in the recording process so tha t  a purchaser 
could not f i nd  the document t h a t  has been recorded o r  if the document i s  
never ac tua l ly  copied i n t o  the record books, no constructive notice will 
follow. An exception i s  made when the instrument i s  copied i n t o  the wrong 
book, but indexed i n  the proper book and i n  the proper m-r. I n  t ha t  
case, Government Code Section 27327 provides t h a t  the instrument Kill 
impart notice of i t s  contents t o  a l l  persons from the date of such indexing. ----- 
Errors a r e  discussed i n  Chapter 8. 

It s h a d  a l so  be noted a t  this point t h a t  the record o m  gives notice 
t o  cer"&n persons. These persons include subsequent bona f i d e  purchasers - 
and mrtgagees.  It is not notice t o  subsequer: creditors. r i s  not notice 
t o  p r i o r  purchasers and mortgagees. However, i f  a p r io r  purchaser o r  mort- 
gagee fails t o  record before a subsequent bona f i d e  purchaser o r  mortgagee 
records, the p r i o r  purchaser w i l l  not be protected against the subsequent 
purchaser who records first and meets the requirements of Civil Code Section 
12U1. This result i s  because of the terms of C i v i l  Code Section 12l4 and 
not because of the doc t r im  of constructive notice. 



Final ly ,  there  i s  t.ne pro>lem 01' -d!?t r a t t e r s  the record w i l l  ~ i v e  
notice of. C i v i l  Codc Section 1213 s t a t e s  t h a t  the "record i s  constr~ic- 
t i v e  not'ce of the contents thereof.. .It This has been expanded by the 
cases t o  include some other r a t t e r s  which a r i s e  by reason of r e c i t a l s  i n  
the recorded instrument o r  by inference from statenents i n  the m.ori3. 
This problem i s  discussed i n  detai.1 i n  Lhapter 10, lliL?tters of 3 i i ch  
ilecord Imparts Notice." 

) An authorized instrument which has been properly recorde-'; may 
be read i n  evidence without fur ther  proof. Section 1951 of the Code of 
C i v i l  Procedure provides: 

"Every instrument conveying o r  affect ing --eal pro2ert.3-, acknowledged 
o r  proved and cer t i f ied ,  as provi&ed i n  the C iv i l  Code, Fay toget,her 
w i t h  the c e r t i f i c a t e  of ackno?lrc'@ent o r  proof, be read i n  euim?nce 
i n  an act ion o r  proceedin&, without fur ther  proof; also,  the o l . ig i rd  
record of such conveyaxe o r  ii.sttmlent, thus acknowi~S& or  proved, 
o r  a c e r t i f i e d  copy of t he  record of such conveyaxe or  j~:stmmect. 
thus acknowledged or proved, ;ray be read i n  evicieme, vit'r the 15.ke 
e f f e c t  as  the o r i g i r a l  instrument, without fur ther  p rod ."  

Civ i l  Code Section 1211 provides t ha t  an ins:.rumer?t v1;ick i s  not  
recoreed will he void a s  against subsecyent hona f i d e  purchasers or  rmr't- 
gagees trhc recorii first. Chapter II, "Effect of Fai lure  t o  Record,'' 
discusses the question of who m y  as se r t  the i r v a l i 6 i t y  of an i n s t r w e ~ t  
which has not been record%d properly. It &scusses the problem of pur- 
c k x e r  f o r  v a l ~ e ,  i n  g o d  faj.th, and wirithout notice. 

This chapter is limited t o  recording of "instruments" which const i ta te  
':conveyances" as defined by C i v i l  Code Section 121.5. Other docunents, s ~ c h  
2s writs of attachment, l i s  pendens, e t  cetera  may be recorded under varicus 
s ta tu tes .  Those s t a tu t e s  or cases i n z r p r e t i W  them determine the e f f e c t  cf 
r e c o r d i ~  the specif ic  docunients involved. These matters were discussed i n  
de'ail i n  Chapter 2, "Instruments Xhich are Authorized t o  be Recorded". 



1. Anc'erson v. ?.iillson, h& C a l  App 269; Central Const. - CO. 
7 Gal App (2)~a~er - v. e, 52-7. 



Generally, when an instrunent which i s  authorized by the general 
recording s t a t u t e  and complies with the prerequisites to recording, is 
properly recorded, several  benef ic ia l  r e su l t s  follow. These were dis-  
cussed i n  Chapter 6, but w i l l  be enumerated here. 

(1)  Recording of an instrument which has been executed f i r s t  i n  
time r e su l t s  in the maintenance of the grantee 's  conmon l a w  pr ior i ty .  
He w i l l  be protected against  purchasers who l a t e r  obtain i n t e r e s t s  in 
the same property and record t h e i r  instruments even i f  they meet K7e 
requirements of born f i d e  purchasers. 

For example, A purchases alackacre from B by a deed which i s  pro?- 
e r ly  acknowledged and cer t i f ied,  and which B records. Subsequently, 4 
a t tenpts  t o  convey the same property t o  C, a bona f i d e  purchaser, who 
records h i s  deed subsequently t o  the recording by B of his deed. 

A t  comon l a w ,  B would have p r io r i t y  since he is f i r s t  i n  t i ne  and. 
is protected a g a h s t  subsequent purchasers. 

According to the  California view, recording by 3 ;?rior to C ' s  recorfi- 
ing nain=ns t h e  c o r n o ~  law p r io r i t y  which B alrea* had. This p r io r i t y  
may be l o s t ,  however, by f a i l u r e  t o  record before a subsequent bona f ide  
purchaser records under t he  t e r m  of Civ i l  :ode Section 121!r. 

( 2 )  By recorrlinz, B hzz f a c t  put subsequent purchasers on notice 
of h i s  i n t e r e s t  from the record. In most cases, it i s  not necessary to  
disc.ass constructive notice from the record, since the mmnon Law ru l e  of 
first in t h e  w i l l  apply, provided the first purchaser r e c o d s  f i r s t .  

There is, however, one s i t ua t ion  in which it i s  necessary t o  discuss 
constructive notice.  That i s  when a party is protected by the recording 
s t a t u t e  who would no t  have been p r ~ t e c t e d  a t  common law. 

The most fami l ia r  e m l e  of this is the  purchase by A of the  equit- 
able t i t l e  and t he  subsequent purchase by C of the  a t i t l e  in good - 
f a i t h  and f o r  value, without notice of the p r io r  s a l e  of the equitable 
t i t l e .  A t  common law, the  purchaser of the equitable t i t l e ,  although 
first 'in time i s  - not protected a s  against  a subsequent bona f i d e  purchaser 
of the  l ega l  t i t l e .  Under t he  California recording s ta tu te ,  C iv i l  Code 
Section 1213, t he  subsequent purchaser, B, is sa id  to have constructive 
no t ice  of t h e  purchase of the  equitable t i t l e  by A, provided A has re- 
corded h i s  instrument properly before B records. 

In t h i s  s i t u a t i o n  it is proper to discuss constructive notice.  In  
any other s i t u a t i o n  i n  which a pr ior  party who purchases the legal t i t l e  
records f i r s t  he is merely mainkAnhg h i s  comon law pr ior i ty .  Xe is not 



giving constructive notice t o  subsequent purchasers as h i s  xkr: purpose 
of recordSng. I;owever, as  wi l l  be seen f ron  cases discussed i n  this chap- 
t e r ,  the courts use the d o c t r i x  of constructive notice i n  &st  all 
cases, when i t  would have been su f f i c i en t  t o  say the  f i r s t  purchaser pre- 
vails because he retained h i s  common law pr io r i t y  by recording ra ther  than 
by s23it-g tile subse-ent purchaser was put on constructive notice f ron  the 
record of the f i r s t  instrument. I n  prac t ica l  e f f e c t  there  is no difference 
which line of reasoning i s  followed, bu t  technically, the courts relying on 
the doc t r im of constructive notice i n  such a s i t ua t ion  have f a i l ed  t o  
m&ze the s i t ua t ion  c o q l e t e l y .  

The doctrine of constructive notice is important i n  determilring *ether 
a subsequent purchaser is bona f i d e  and meets the requirements of a born 
f i d e  purchaser. T h i s  is a proper use of the doctrine aside f ron  the prior-  
i t y  question. Fa t te rs  wnich he learns  f ron  the record such a s  r e c i t d s ,  
in fomat ion  lea t ing  t o  t he  discovery of other documents, and other data, 
a f f ec t  the purchaser's standing as a "bfp." Tnis i n  turn, of course, 
a f f ec t s  h i s  r i gh t  t o  protection under C i v i l  Code Section 12111 against  p r io r  
unrecorded instruments. I n  t h i s  sense, therefore, it i s  proper t o  discuss 
constructive notice i n  cer ta in  instances. However, t he  courts have a ten- 
dency to r e l y  too hea%ily on t h i s  doctrine and ignore the r u l e  of recordirg 
f o r  the  purpose of maintaiping common l a w  pr ior i ty .  The question of notice 
as  it af fec t s  the  s t a t u s  of a bona f ide  purchaser i s  discussed i n  Chapter 11. 

( 3 )  The recording s t a t u t e  makes another rad ica l  change i n  the comon 
law rules  of p r ior i ty .  A t  common law o ~ l y  a p r i o r  - purchaser had pr ior i ty .  
Linder Civi l  Code Section 1 2 1 L  a subsequent purchaser who records before a 
p r i o r  purchaser does i s  protected against  t h a t  p r io r  purchaser, provided the 
subsequent purchaser nieets the r e p i r m e n t s  of %hi t  s t a t u t e  of good f a i t h ,  
payment of value, and no notice. 

For example, A conveys t o  B who does not record. A then conveys t o  C ,  
a bona f i d e  purchaser, who records before B records. C i v i l  Code Section 121h 
s t a t e s  t ha t  the comeyance t o  B i s  void a s  t o  C, provided he meets the s ta tu-  
t o ry  r e q u i ~ m n t s  an& records p r o p e 5  

I n  conclusion, it w i l l  be seen t h a t  a purchaser who r e c o d s  h i s  ins t ru-  
m n t  is e n t i t l e d  to protect ion aga i r s t  s u b s e ~ e n t  purchasers according t o  oze 
cf two theories  and he is  a l so  protected a ~ a i n s t  ~ r i o r  pa r t i e s  who f a i l e d  t o  
recolb. 

These r e s u l t s  only apply i n  the follohing s i tuat ion.  The instrument 
which i s  recorded must be a val id  instrument, m s t  be authorized by the gen- 
e r a l  recording s ta tu te ,  and must be properly acknoi;ledged, c e r t i f i e d  and 
recorded. 

I f  the instrument is no t  recorc'ed, o r  f a i l s  t o  m e t  the prerequis i tes  
required by the cote, o r  i s  not  authorized, tnese r e su l t s  do not follow. 
The result i n  such cases is t h a t  the instrument i s  generally void as  t o  sub- 
quent purc'msers and is  not protected against  p r i o r  unrecorded irstnunents. 



There are some instances i n  which t h i s  does not necessarily resu l t .  For 
example, an instrument may be authorized by som spec i f ic  s t a tu t e  other 
than the general s t a t u t e  and have some of the e f f e c t s  of recording. For 
discussion of this, see Chapter 2. Also, an instrument may be acknmiledged 
by only some of the pa r t i e s  who executed it, which rrakes it defective, but 
som re su l t s  of recording w i l l  follow. This is discussed below. 

The purpose of t h i s  chapter w i l l  be t o  point  out the -msul ts  of record- 
ing instruments which do not comply with the requirements of the type of 
inst-nt wkich the code contemplates i n  the recording s ta tu te .  This may 
be because the instrument i s  not authorized, is void, o r  defectively a c h a r -  
ledged, o r  defective i n  some other manner. These problem. w i l l  be discussed 
under the  follow in^ headings: 

(1) Ef fec t  of Recording Unauthorized Inst-nts 

(2) Effect  of Recording Unacknowledged o r  Defectively Acknowledged 
Instruments 

(a) Unacknowledged Instruments 
(b) Defectively Acknowledged Instruments 
( c j  I n s t r m n t s  Acknowledged by G R A L i  only 
(d) Instruments Acknowledged by GFL4WOR only 
(e) Instruments Acknowledged by Som of the Grantors 

(3) Effec t  of Recording Void Instnments  

( )  Effec t  of Recording Instruments Not Under Seal 

( 5 )  Effect  of Recording Instruments C o n t a i ~ n g  Errors (See Chapter 8 )  

The question of what instruments are  authorized by the codes and s t a t -  
u t e s  t o  be recorded has been considered i n  Chapter 2. Tnis sect ion w i l l  
deal  with imtruments which are c lear ly  not authorized t o  be recorded. 

When a n  instrument not authorized by tne general recording s t a t u t e  i s  
recorded, it is t rea ted  as i f  it had never been recorded. Neither C i v i l  
Code Section 1213 nor 12l.4 will apply t o  protect  the grantee. This means 
that such a grantee w i l l  n o t  be protected against subsequent bona f i d e  
purchasers who record properly. He w i l l  not be protected against  a p r ior  
purchaser who f a i l e d  t o  record instruments. The court  generally s t a t e s  
t h a t  the  record of an unauthorized in s t rmen t  h i l l  not give constructive 
notice t o  subsequent purchasers t o  prevent t h e i r  qualifying as bona f ide  
purchasers without notice under C i v i l  Code Section 12l.4. 

The instrument may possibly be authorized by some spec i f ic  s t a tu t e  
other than the  general recording s t a tu t e .  I n  t h a t  case, the e f fec t s  of 
recording w i l l  be determined by the par t icu la r  s t a t u t e  involved. For a 
discussion of these various s t a tu t e s  and the e f f e c t  of recording i n s t m -  
m n t s  uncier them, see Chapter 2. 



When a - void instrument is  recorded it i s  not given arg. valiLi5y rkzt- 
soever. This problem was riiscussed i n  t he  cases of People v Hzrrold(1) 
and People v 3'3rien. ( 2 )  %th  of these cases involved t3e r e c o r d i ~ g  of 
i.lstr,iments which had beer, forged. 

Early cases decided under the  1 8 9  s t a tu t e  declared tha t  an execu'bo- 
contract  t o  purchase w a s  not en t i t l ed  t o  be recorded. Present decisions 
permit recording of such an instnunent, on the theory t h a t  it involves a 
conveyance of an equitable i n t e r e s t  i n  land and, therefore, i s  authorized 
by the general recording s ta tu te ,  G o v e m n t  Code Section 27322. The ear ly  
cases hel.3 t ha t  since t h i s  instnunentwas not  e n t i t l e d  t o  record, no con- 
s t m c t i v e  notice xould follow from the recordation of such an instrument. 
T n  addition,  the vendee would not be protected against p r io r  purchasers who 
failed t o  record t n e i r  instruments. The contract  was t reated as  if never 
I-ecorded. 

The modern vlrew is t h a t  such contract  may be recorded and when 
recorded the resu l t s  of recordation will follow.!3) !&en t%e p r io r  ins t ru-  
imnt i s  one conveying an eq?fitahle i-nterest and the suhsequent i n s t m n t  
conveys the l e g a l  t i t l e ,  it j.5 necessary t o  re ly  on the doctrine of con- 
s t c c t i v e  notice t o  protect  the pr ior  party. The common law would protect  
o m  the  purchaser of t he  lega l  t i t l e  i n  such a sit7lation. Xhen, however, 
there  are two successive y r c h a s s r s  of tne equitable t i t l e  (vendees under 
a contract  of sa le )  the f i r s t  i n  t im w i l l  be protected if he records 
first. There -is m necessity of cSscussin(l: c o n s t r x t i v e  notice i n  suc.h a 
case although t?'e courts do c o n s i s t e n t l ~ .  The courts generally have a ten- 
dency t o  s%)= t h a t  the second purchaser has constructive notice from the 
record of the  first instrument and, therefore, he takes subject  thereto.  
It i s  S e t t e r  t o  r e p j  on the m l e  t h a t  recorciingd5n such a s i t ua t ion  r e su l t s  
i n  the re tent ion of the comon law p r i o r i t y  which 'the first vendee alrea& 
has. 

S i m e  t h i s  i s  the resu l t  of recording an unauthorized instrument, the 
courts have been l i b e r a l  i n  deciding t h a t  most i n? . tmen t s  shmld  be con- 
sidered authorized. ( k )  

O f  course, it mst be noted t h a t  i f  tne instnunent of record is actu- - 
ally seen by the suhseqdent purchaser, he w i l l  be held t o  have notice - 
r e g a r G s  of whether it was a type authorized o r  not. (5) The reason f o r  
such a r u l e  i s  obviously t o  prevent the l a w  from protecting subsequent ~ u r -  
c3asers who do not require such protection and indeed do not deserve it. 
The sane r e su l t  i s  reached when the purchaser has notice of such f a c t s  and 
circumstances t ha t  would put a reasonable nan on inquiry as  t o  t he  ex is t -  
ence of such a document. This reasoning runs throueh the e n t i r e  l a w  on 
recordation and constructive notice and is  based on a sound public policy. 

I n  Cha?ter 5 the prerequis i tes  to recordation enumerated by t h e  code 
were discussed i n  de t a i l .  The purpose of the present discussion i s  t o  
analyze those cases i n  which the prerequis i tes  have not been complied ~ 5 t h  



and to determine the effect  of recording these defectively acknowledged 
instruments . 

Before discussing this effect ,  it i s  necessary t o  consider the ques- 
t i o n  of *ether such instruments a r e  proper t o  be recorded. That is, will 
t h e  Rewrder be required t o  accept such documents f o r  recordation? I f  
they are accepted f o r  record, the next problem to be considered is what 
t h e  r e s u l t  w i l l  be of recording. That is, what e f fec t  it w i l l  have a s  t o  
various par t ies .  

The courts have m n s i s t e n t w  stated t h a t  no matter how large or small 
the  defect,  an instrument with a defective acknowledgment i s  not ent i t led  
to-be recorded. This is t rue  of the cases interpreting the present code 
sect ions and the  185'0 statute.(6) The basis fo r  t h i s  i s  t h a t  the formali- 
t i e s  are a necessary pa r t  of the conveyance, without which an instrument 
cannot be admitted t o  record. Since the recording ac t  i s  i n  derogation of 
the  common l a w ,  the  courts a r e  vely s t r i c t  in t h e i r  interpretat ion and a l l  
s ta tu tory  prerequisites must be complied with.(7) 

Examples of errors  made i n  the acknowledgment include: 

(1)  Lack of an acknowledgment. 

( 2 )  Failure  t o  show in the ce r t i f i ca t e  t h a t  the person achowledging 
the  instrument was personally known to the off icer .  

(3) Acknowledgment .taken by one with a pecuniary i n t e r e s t  i n  the 
transaction. 

(L) Acknowledgment taken by one not authorized by s t a t u t e  to take 
acknowledgments. 

( 5 )  Venue and jur isdict ion omitted; no showing that the o f f i ce r  was 
within h i s  area when he took the acknowledgment. 

I n  al l  of these s i tuat ions,  the instrument is not  proper and should not be 
admitted to record. 

In  cer ta in  instances, however, an acknowledgment is not a s ta tutory 
prerequisite,  and of course, i n  such a case t h e  instrument mey be recorded 
v i thout  such formality. An i l l u s t r a t i o n  of t h i s  i s  a s h e r i f f ' s  duplicate 
c e r t i f i c a t e  of s a l e  which may be recorded without aclmowledgment, proof, 
o r  cer t i f ica t ion .  ( 8 j  

A s i tua t ion  i n  which the courts have cornpromised is in the recording 
of an instrument acknowledged by some but not  a l l  of the executing par t ies .  
It is  en t i t l ed  to record,(9) but it m y  not have the beneficial  r e su l t s  of 
recordation. The question of what resu l t s  w i l l  follow is a troublesome 
problem and the courts have arrived a t  d i f fe ren t  r e su l t s  depending on which 
individuals have acknowledged the instrument. 



The effect of recording defectively acknowledged i n s t m e n t s  is gen- 
era l ly  the same as if the instruments had never been recorded. 

(1) The purchaser who i s  f i r s t  in time by recording a defectively 
acknowledged instrument f a i l s  t o  maintain his common law priority. He 
uill not have priority over a subsequent purchaser who records first, 
having met the statutory requirements of bona f ide purchase. Such an 
instrument i s  treated as unrecorded and under Civil Code Section 12l.h will 
be void against subsequent parties who record properly. 

( 2 )  The record of such an instrument f a i l s  t o  operate as constructive 
notice t o  subsequent purchasers under C i v i l  Code Section 1213.(10) This 
means that  a subsequent purchaser can claim to be bona f ide  and without 
notice from the record. He w i l l  then prevail over the prior purchaser pro- 
vided he has no notice from other facts  and circumstances. The record w i l l  
not  af fect  his status as a bona fide purchaser without notice. 

(3) The purchaser who records a defectively acknowledged instrument 
Kill not be protected under Civil Code Section 12lb as against prior pur- 
chasers who have fai led to record their  instruments. The common law rule 
of f i r s t  i n  time will generally prevail a8 between the purchaser of an 
instrument defectively acknowledged and recorded and a prior unrecorded 
instrument. It i s  the same as i f  both instruments were unrecorded. 

( b )  The parties may assert the validity of the inst-nt.(ll) Lack 
of an acknowledgment wi l l  only affect  the validity as to third parties. A 
few instruments, however, must be acknowledged in order to  have any validity 
a t  all. An example of t h i s  is a declaration of homestead, which must be 
acknowletiged for  validity. . . 

( 5 )  Although a defectively acknowledged instrument i s  as t o  cer- 
tain subsequent parties it w i l l  be valid as against subsequent purchasers 
with notice, either actual or constructive. 

When a subsequent purchaser has actual notice of an instrument which 
is defectively acknowledged or not acknowledged, he will take subject to the 
interests  created thereby. This i s  to  prevent frauds. (12 ) 

Constructive notice from facts and circunstances is still  a part of the 
California law t o  a certain extent.(l3) Therefore, if a purchaser has 
knowledge of certain facts  uhich would put a reasonable man on inquiry as 
to  the effect  of an instrument, whether achowledged or not, he w i l l  be 
charged with notice of the facts he would have garnered from a reasonable 
investigation. The problem of notice other than that  derived from the 
record are  discussed subsequently in Chapter 11, and in Chapter 2 of Part IV. 
They present a very serious situation and lend an element of uncertainty to 
every conveyance. A purchaser can theoretically search the record, but it 
is very d i f f i cu l t  for  him t o  go beyond the record and decide what he should 
search and uhat he should know to be sure he is acquiring a clear t i t l e .  



An j.llustratio;i of tk:e applicnticn of the  r u l e  cf a c h d  m t i c e  is 
c o r t a i ~ d  i n  the ca,se of Iiamronf L u ~ h e r  Co. v %oubizr.. (1k) The i;anm.ond --- -- 
case i n v ~ l v e d  a c* of mechar ; ;cmnyade  by a mechanic wb.n hat: actual  
notice of a p r i o r  tn~.st deed on the property which h d  no: been proprr2y 
acknowledged but had been recorded. The court; held the t n s t  deed had 
p r i o r i t y  over t he  mechanics' l i e n  jn sp i t e  of the defective acknodedg- 
nient, s ince the 1j.en claimant had a c t u d  notice of the prier t r u d  deed. 

Eenric i  v South Feather Land Etc. Co.(lS) involved construct.ive notice 
from m u t s m e  record>agrezent  had been made hetween the  
or ig ina l  grantor and grantee of cer ta in  land i n  which the p a n t o r  a ~ r e ~ d  
t o  supply the &rantee with rrater from the land which he  r e t a i ~ e d .  The 
water was t o  be supplied f o r  the nse of the grantee on h i s  land +?I-Ach he 
had purchased from the grantor. The court  held t h i s  consti tuted an ease- 
n e ~ t  o n t h e  grantor ' s  lax! i n  favor of 'he grantee's land. A subsequent. 
puxhase r  of the graxtor!s retained lvld which ms subject  t o  t h i s  ease- 
ment ( the servi.ent e s t a t e )  claimed t n a t  he should not be charged with 
notice of the  easement since the agreement was not properly acknovledgcr: 
before recordation. The court  held t.hat from an inspection of the an%, 
the easement coulc be determi.wci by a reasonable m m  znd an 3.nquiry as  t o  
i t s  v a l i d i t y  should have been rade. I f  s ~ c h  an inquiry was not mce ,  the 
subsequent purchaser would s t i l l  be charged wit.\ notice of whatever he 
wo-dd have discovered by a reasonable investigation. The courrt held, 
therefore,  t h a t  t h i s  purchaser had f a i l ed  t o  carry out. h i s  i;nt.:.7 cf inves- 
t i g a t i x  and, therefore, t h a t  he would take subject  t o  t h i s  ease~.ent  
regardless of any defective acknmled#pent. The court  r e l l ed  on C i v i l  
Code Section 1 9  which s ta tes :  "EVEIU person 1:ho has actual  notice of c i r -  
cumtames  su f f i c i en t  t o  .but a prudent man q o n  inquiry as t.c a par t icu lz r  
fzc t ,  has constructive n h i c e  cf the f a c t  i t s e l f  ir. a l l  c2ses ir.  vhich, by 
p r o s e c u t i x  such i n o u i r ~ ,  he r r i ~ h t  have l e a n e d  such fact.!' 

The courts  h2ve f ron  time t o  t i n l e  c r i t i c i zed  th i s  doc+:.rinp of a c t u a l  
not ice  znd consi.ruc:,ive notice from f a c t s  and circvnstences since i t  
v io l a t e s  the pol icy of the  ~eco rd ing  a c t  which theore t ica l ly  provides per- 
sons a r e  t o  be nut on notice 0x0.~- of matters which a re  of record. However, 
it is  the law a i d  has been enunciated over and over a ~ a i r  by the courts. 

'&en a homestead i s  involxed, the court  has refused t o  auply the doc- 
t r i n e  of ac tua l  notice o r  cors t ruct ive ootice fro111 f a c t s  and cirrumstar~ces. 
I n  Lee v l,urphy(l6), the court  has r e f u ~ e d  t o  apply the doctrine of actual  - 
notice o r  constructive not ice  from f a c t s  2nd circumstances. I n  Lee v - 
Murphy(16), a defectively achow1ed:ei. mortgage was recorded p r io r  t o  a 
homestead. The claimant of a homestead had ac tua l  notice of the p r i o r  
mort.gage, but  as s t i l l  upheld by the court  when the rort5acee sued t o  
foreclose the mortgage against  the homestead claimant. This i s  a t  firs: 
glance a pecul ia r  case, but the court  ca=e t o  this conclusion by a s t r i c t  
in te rpre ta t ion  of the s t a tu t e  involving homesteads. C i v i l  Code Sectior. 
l2&i s t a t e s  "The honestead is  subject. t o  execution o r  force6 sa l e  i n  s a t i s -  
f ac t ion  of judgments obtaired: . . . ( b )  On ciehts secured hy mortgaces on the 
premises, executed and recorded before the dec!aration of immest.ead %.s 
f i l e d  f o r  record." Tie c m l :  held t h i t  t h i s  r.~ortga:e ??as pot properly 



rrcortied before t he  decla-ation of honestead ?as f i l ed  cue t o  the cefec- 
t i ve  nciino::ledgrent. The ccurt  treateo' the recordation as m l l  .md voii! 

therefore, no riootice fro: the record would 'be possible. The court. 
co? t i aed ,  however, mu s ta ted that  the  code section does pot specif i -  
c a m  ~ r o v i r i e  f o r  a s a l e  of tne horrtestead &en homestead cl2irnant 
has x;;~lal notice,  but only when 'there has been a ?roper recordation of 
tne former instrument. An e x t r e ~ e l y  s t r j c t  in terpreta t ion of tne code 
sectinn i s  effected, but  of course, it i s  t rue t h a t  the symgathies 21% 
16th t k  p r t j r  who homesteadec! the  property. Perhaps the court has done 
t t e  ;roper thing u d e r  the  f a c t s  of the case, but such a precedent does 
opep tne <oar to  fmud on the par t  of persors w i t h  ac tca l  notice. It i s  
cer ta iniy a d i f fe ren t  in te rpre ta t ion  than tha t  which is generally _riven 
l-hen  interest.^ cLlher than honesteads are  imolved. This i s  the  resu l t  
of the  speclf ic  knguage, however, contained i n  the  honestead s ta tute .  
Other i x s t . z ~ m n t s  noult core un6er C i v i l  Code Section 1217 which s t a t e s  
"An unrecorde6 i n s t , m e n t  i s  val id  as  betveen the par t ies  then?!.o and 
tkose who have notice thereof." An i n s t m e f i t  which i s  defectively 
ackovledgec! i s  treated as i f  unrecorded f o r  the purposes of t h i s  code 
sectiorl. 

There a r e  a feu s i tua t ions  i n  which Lie resu l t s  e m c r z t e d  ibove v i l l  
not. folk.!, so  it w i l l  be r??cess;ry t o  zo in to  more de t a i l  2 s  to  the 
e f f ec t s  cÎ  recordlrg various Qves  of defectively acknowledged i m t r ! m ? t s .  
The discussion w i l l  be i x l u d e d  unc'er tne folloxing headirigs: 

A. Effec t  of 'iecording UnaclmowLedged I r s t m n t s  . 
. Effec t  of 3ecordirg Defectively Acknowledged Instruments. .' . 
C. Effec t  of 3ecording Instruments Acknowledged by the Grantee 0~11;:. 

D. Effec t  of Recording Instrunk?nts Acknowledged by the Grantor o d ~  

E. Effec t  of +cording I n s t m w n t s  Ac!rr.o??ledged by some of the 
Grantors . 

. - 
':Inen unackno%rled~ed in s t rmen t s  a r e  recorded, the r e su l t s  are  as dis- 

cassed above. %o coor?structive noi,ice i s  f iven by the record, and the 
instnunefit i s  t:.re&ed a s  void as t.o wihsec~ent. purchasers >rho a re  bona f ide  
and -15 tho& notzce an6 pay value ?ad record. Vo ~orotect ion i s  given 
agsinst, s r i c r  uxrecorded instmmerits. 

The defects may consis t  of i a i l u re  t o  show the person acknowledgi~g 
the instrument was known t o  the o f f i ce r  talcin5 the aclmowlfd&ment, fai11r-e 
t c  sLou the ?roper Verne, and r.;=ny o t i ~ e r  i r r e g u l a r i t i e s  i n  the certificate 
o r  t h e  cereEong n f  ;rclt.~:o~?l.ed&r!eni. T h e  e f f ec t s  of r eco rdhe  such 



instruments are  a s  discussed above. There i s  no ?rotection against p r ior  
persons who f a i l ed  to record and no notice to subsequent purchasers from 
the record. 

Govemnent Code Section 27298 s t a t e s  t ha t  the ?arty to acknowledge is 
the "party who appears by the i n s t m e n t  t o  be the par ty  whose r e a l  property 
is af fec t& o r  a l ienated thereby." This means tha t  the  grantee 's  acknow- 
l e d p e n t  i s  generally worthless and superfluous. (17) However, i f  the  grantee 
has covenanted t o  do cer ta in  a c t s  o r  re f ra in  from doing cer ta i?  ac t s  on h i s  
land it would seem tha t  h i s  acknowledment would then be essen t ia l  since h i s  
r e a l  property would be affected by the instrument. Othemise, h i s  i n t e r e s t  
i n  the r e a l  ?roperty wouLi not be affected, only t h a t  of the grantor. The 
custom seexs t o  be t o  record instruments containing the a c k n o ~ l e d ~ e n t  of 
the  vendee only, but  the  courts have field they do not give cons',ruct,ive 
notice t o  subsequent par t ies .  It would seen t h a t  a d i f fe ren t  r e su l t  wod6 
follw* i f  the vendee had actual ly  made covenants affect in^ h i s  l m d .  

h e  gran5or i s  generally the only person who i s  t , r a~s fe r r ing  2%:. 

k t e r e s t  i n  land o r  creat ing any encunibrance +,hereon. The policy i s  tha t  
t h ~  acknowled-.ent of the par t ies  xko actuzl ly  are  creating an i n t e r e s t  ir. 
r e d  pro3ertv should be includeii, but not t h a t  of other persons, eveE i f  
they are  ~ a r t i e s  to the instrument. Therefore, when a docunezt acknowledge-' 
kg the vendor alone i s  recor&d (when he i s  the only one affect in2 i n t e r e s l , ~  
in property), i t  i s  perfect ly  proper. 

The r e s u l t s  of recording w i l l  be t h a t  the par ty  who records w i l l  be 
protected against  subsequent bona f i d e  purchasers who record l a t e r  and 
agai2st  p r io r  pa r t i e s  who have f a i l ed  t o  record. 'he  record of such an in -  
s t m e n t  i p a r t s  constructive notice of i t s  contents to subseqi~ent purchasers.(ls! 

It has been shown tha t  acknowledpent by a l l  of the pa r t i e s  t o  an 
instrument i s  not required to  adni t  the instment  t g  record. It has also 
been shown t h a t  acknowledgment by the vendor alose w i l l  be s ~ f f i c i e n t  and 
the record w i l l  impart constructive notice and the vendee w i l l  be protected 
a g a i m t  p r io r  pa r t i e s  who fa i led  to  record. When the vendee alone acknow- 
ledges the instrument, it may be recorded, but the benef i ts  of recordkg 
generally do not flow. 

The problem presenter1 i n  this sec t i sn  is twofold. F i r s t ,  t o  whon w i l l  
an i n s t r m e n t  acknowledged by one vendor when the re  are  several  vendors 
M a r t  notice when recorded? Second, to  what extent w i l l  such instrument 
Impart notice when it i s  recorded'? That is, w i l l  it be notice of the en t i r e  



i n s t m . n t  and a l l  r igh ts  created thereunder, or  only notice of the in te r -  
a s t s  created by the vendor who acknowiedged? 

These problems were both discussed i n  Bell v - Sage(19) which involved 
foreclosure of a cha t te l  mortgage acknowledwag one of two pa r t i e s  t o  
the mortgage. The case was fa i rkv  simple to decide, however, s i m e  the 
court  found t h a t  a l t h o u ~ h  two par t ies  had exemted the mortgage, only one 
had t i t l e  t o  the cha t te l  and, therefore, t ha t  party 's  acknowledgment was 
necessary. Since t h a t  par ty  had. not acknowledged, the instrument though 
recorded with the other party's acknowlecigment, did not const i tute  notice 
t o  a i i om.  This i s  Sased on tAe requirement t h a t  the  par ty  who creates  the 
i n t e r e s t  i n  property by h i s  conveyance must acknowledge the instrument. 

/ 

The court  i n  - E e l 1  v 9, however, gave a thorough analysis of the 
problem and discussed the s i tua t ion  as if co-owners had been involved and 
orily one had ac'knodedged. The f i r s t  question discussed was t o  ?&om such 
an instrunent would be constr~lct ive notice. The court, relying on Spect 
v Gregg(20) and Fresno --- C a n a l  Etc .  Co. v ~ a r e l l ( 2 1 ) ,  s ta ted  !'it hes been 
h e l d a t  the  record of an instrdment aclmowledged by only one of the per- 
sons executing it is corstructive notice t o  subsequent purchasers from the 
one so a~kna r l edg ing .~~  The cases re l ied  on by the court r ea l ly  do not con- 
s t i t u t e  strong autnority for  t h i s  proposition. The f i r s t  case, - Spect v 
B, involved a power of a t t o r e y  t o  convey land executed by several  
persons, but achowledged by only one. The only question decir'.e< in t h i s  
case k-as t ha t  a ce r t i f i ed  copy of such pover should be admissible i n  evi- 
dence. It r ea l ly  stands f o r  the proposition tha t  such an i n s i m n t  - a s  
properly recorded, even though acknowledged by only one party. The case 
does not discuss constructive notice. The second case, Fresno v lior.rell, 
involved an i n s t m w n t  acknowledged by the ved.or but not by the vendee. 
This it has been seen i s  suf f ic ien t  t o  allow the instrument t o  be recorded 
and t o  give constructive notice. I t  i s  a s i tua t ion  vhere the on l -  par ty  
who i s  afTecting an in t e r e s t  i n  r e a l  property has acknovledged. m a t  is 
different  from the s i t ua t ion  involved where one of the vendors acknowledges, 
but not the others, since there are  several  persons who are conveyine or  
encum'oering land, who have not acknowledged the instrument. 

This conclusion t h a t  the record would be constructive notice t o  per- 
sons taking t i t l e  from the pa-rty who acknowledged, but not as  t o  other 
persons was followed by the Supreme Court i n  k ? o s s  v Trainor. (22) The 
court  re fe rs  t o  3ell v Sage which s ta ted  Itthe court likewise held t h a t  an - -3 
effect ive execution o r  a t t e s t a t i on  by one grantor could not supply the lack 
of execution or  a t t e s t a t i o n  by another grantor, but the grantees of a 
grantor who had not acknowledged the instrument o r  whose signature had not 
been properly proved was not bound by the contents of the  instrwnent.'' 
The court i n  the IMXoss case s t a t e s  t h a t  a hearing had been denied by the 
Supreme C o u r t  i n  the  case of E e l 1  v Sage and t h a t  the court is i n  accord - - 
with everything tha t  was said  i n  t h a t  case. 

The second question discussed by the court  i n  &ll v Sage was: To - -  
what extent riould the instrument be notice t o  subsequent purchasers? That 



is, would they be put on notice of the i n t e r e s t s  acqilired by a l l  persons 
under the instrument, o r  only the i n t e r e s t s  a c q u i ~ d  from the grantor who 
acknowledged the instrument? 

The court  reviews the au thor i t i es  and concludes t h a t  "uhere there are 
several  grantors the acknowledgment of o m  of them i s  effect ive only as  t o  
h i s  own grant a d  not as  to those of the other grantors, i n  the absence of 
special  s ta tu tory  pmvision, and the record thereof is constructive notice 
orJy of t he  conveyance of the one who made the acknailedgment."((23) -- ------ 

This language i s  quoted by the Supreme Court i n  M o s s  v Trainor and 
is approved very emphatically. 

The problems presented by these cases can be i l l u s t r a t e d  a s  follows: 

(1) X a d  P are co-owners and convey by deed t h e i r  property t o  A .  
The deed i s  acknowledged by X only and then recorded. Between 
the par t ies ,  A has acrpi36 a good t i t l e  t o  the en t i re  property. 

(2) X l a t e r  conveys to B h i s  i n t e r e s t  i n  the  property. R i s  charged 
with constructive notice of the forrner deed by X and Y t o  A 
since he i s  dealing with the  pa&p who had acknow1en'~ed i n  the 
first place. Therefore, 5 takes notlting. 

(3) Later P conveys t o  C his in t e re s t  i n  the property. Since Y had 
not acknodedged tGe deed tc A t s e  record of 'the deed does not cive 
c o n s t r x t i v e  notice t o  C. C tnen has p r io r i t y  over A as t o  half  
of t he  property and becones a co-owner with A of t he  proper*. 

(4) If X a& P subsecyently join  i n  a conveyace t o  K a f t e r  the  
or ig ina l  conveyame t o  A, the r e m l t  wmld apparently be as fo l -  
lows: K w i l l  k put on notice as t o  one-half of the property, 
since he i s  dezling with X, the  p&y who ackno-~ledged the 
or ig ina l  instrument t o  A .  Xe will, however, take t i t l e  to the 
one-half transferred by T since he i s  nct on notice of arly f o m r  
conveyance by Y who had failed t o  record. K would then be a co- 
tenant with A .  

aefore leaving the subject  of defectively acknowledged instruments, i t  
i s  advisable t o  r e f e r  only b r i e f l y  t o  the Curative Acts which have been 
passed by the leg is la ture  frorn time to time g i v i n g  the e f f ec t  of constructive 
notice to tne  record of defectively acknowledged instruments a f t e r  they have 
been o l  record f o r  a cer ta in  length of time.(24) The present s ta tu te ,  C i e l  
Code Section 1207, provides f o r  constructive notice after the instrument has 
been of record f o r  ore year. 

A void deed is unenforceable and receives no va l id i ty  from the f a c t  of 
recording. The courts have from t im  t o  t im discussed the problem of con- 
s t ruc t ive  notice i n  con-ction v i t h  void deeds. For exangle, i n  Vassault v 



Austin(25) the court s ta ted  "we know of no principle justifying us in hold- 
ing tha t  the record of a deed, void as to any person, was notice to  such 
person of anything, except, perhaps of the existence of the void in s tm-  
ment." The case of Haight v ~ a l l e t ( 2 6 ) ,  disapproved of this language a d  
s ta ted  t h a t  a recorded void deed is not  notice of anything, not even of i t s  
existence. It should be noted that  when a void deed i s  involved there is 
generally no question of c o n s t r x t i v e  notice and, therefore, no need t o  
discuss it. The problem which usually r e su l t s  i s  whether a purchaser can 
prove good t i t l e  when one of the instruments i n  his  chain of t i t l e  was void 
because forged or some other reason. The courts have held i n  such a s i tua-  
t ion  tha t  a void deed remains void and no one can claim r igh ts  through o r  
under it. No v i t a l i t y  i s  given by recording. There has in e f f ec t  been a 
break i n  the chain of t i t l e .  T h i s  problem i s  discussed more com?letely in 
Chapter 2 of Par t  I V  involving defects i n  the recording system. 

t i istorically,  sea l s  were required on certain instruments conveying 
in t e r e s t s  i n  r e a l  property. Omission of such sea l  meant t h a t  the  document 
was not en t i t l ed  t o  be recorded. I f  recorded, the r e c o d  would f a i l  as 
constructive notice to th i rd  parties,  and none of the other benefits  of 
recordation would. follow. This is in accord with the policy of the court 
t o  r e w i r e  a l l  prerequisites to  recordation to  be complied with i n  order 
t o  obtain protection from the recording s ta tu te .  It i s  an exaliple of the 
s t r i c t  in terpreta t ion of the r e c o r d i g  acts ,  due t o  the  f a c t  t ha t  they are  
in derogation of the common law, which did not require recording i n  any 
instance. 

Civi l  Code Section 1629 provides: " A l l  d is t inct ions  between sealed 
and unseaied instruments a r e  abolished." The r e s u l t  is tha t  now e i ther  
type of instrument may be recorded and is treated in the same manner. The 
normal r e su l t s  of recordation rill follow. The few cases decided under the 
1850 s t a tu t e  which required the sea l s  remind us of the sever i ty  of t h i s  
requirement which is merely of h i s to r i ca l  i n t e r e s t  a t  the present time.(27) 

V I .  EFFECT - 01 RECCEDING X4RRIED ~vX)NEIJ'S COXVEYAMCZS 

A t  the present time, married women a r e  t reated in the same manner as 
if unmarried when they convey property. Civi l  Code Section 1187 has codi- 
f i ed  t h i s  as follows: "A conveyance by a married wonan has the  same ef fec t  
as  i f  she were unmarried, and may be acknowledged i n  the same manner." This 
has not always been t rue as  can be seen from a reading of the  1850 s t a t u t e  
on Conveyances. A special  form of acknowledgment was required, without 
which a married woman's conveyance was invalid.  I n  addition, a privy exad -  
nation was required t o  be held by the notary not in the presence o r  hearing 
of the woman's husband. The purpose of t h i s  was t o  avoid pressure o r  influ- 
ence exerted on the wife by her spouse. The ce r t i f i ca t e  of acknowledgment 
had to  s t a t e  t h a t  such an exadnat ion had been given. The examination con- 
s i s t ed  of questions involving the wife 's  desire  t o  t ransfer  th i s  property 
and required a statemect by her t ha t  she was doing this of her own f ree  w i l l  
and not a s  a r e su l t  of any influence of her husband. 



Y i  of the cases involving defective acknowledgments are those 
irvolving conveyances by married women before 1891 when t h i s  reqaire~.ent 
was abolished. These cases a l l  he lc  t h a t  i f  the f o m , d j t i e s  were not 
complied with, the comreyance was void and not en t i t l ed  t o  record. If 
it were recorded, none of the  be re f i t s  of recordation rmuld follmr. No 
protection woulc be given a g a i m t  e i t he r  p r io r  or  subsequent purchasers 
under the record&g sta tute .  

VII. COijCLUSION 

This chapter has s t ressed the rule t h a t  ~~~~~nts wMch are unauthor- 
ized e i t ke r  because not of the t p e  contemplated by the code, o r  because 
the s ta tutory requirements have not been complied with, are not proper 
i n s t m n t s  t o  record. If, however, they are accepted for  recordation, a 
subsequent purchaser w i l l  not  be subject  t o  the interest: created under 
these instruments. Such a purchaser w i l l  not be held t o  iime notice of 
the  contents of these instruments o r  of inferences tha t  couli he @thered 
f ron  the contents. Of course, i f  tne  purchaser has actual  notice or  con- 
s t m c t i v e  notice from possession o r  f a c t s  and circumstances octsiCe %he 
record, he w i l l  be required t o  investigate o r  be helr! t o  have notice of 
what he would have learned from the investigation. As hea been seen i n  
this chapter, t h i s  i s  a burden on the purchaser, since he does not h.ou 
where t o  look f o r  this information, and i s  i n  violat ion o f t h e  pr i rc ip le  
of the recording ac t  which is merely t o  put pz r t i e s  on notice of Kyat 
appears of record with the exception of irzt.ters of :stiich they have ackm.1 
notice. I n  addition, the  par ty  who records an uxuthorizec! instrvment is 
not  protected against p r ior  unrecorded instnunents regartiless of the good 
f a i t h  with &ich he reckived h i s  conveyance, since he has not properly 
recorded an authorized instivment pr ior  t o t h e  recordation of a former 
instrument a s  required by Civ i l  Code Section 1214.  

This chapter has distinguished the problem of recordation of a voiti 
inst-nt. Such an instrument i s  inval id  and recording does n o t  re= 
it valid.  No one can claim any r igh ts  through o r  un+.er it. 
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Chapter 8: EFFECT OF EWlORS -- I N  TIE RGCOEJED INSTRUKWT OP, -- THE IiECORDING 
~ W X S ~ - ( m v e r s i t ~  of Southern California) 

I. MTRODUCTION 

When an instrument which is authorized k y  the general recording s t a tu t e  
is properly recorded (transcribed and indexed) a f t e r  the  formal prerequisites 
have been complied with, the various e f fec t s  as discussed in Chapter 6 w i l l  
follow. These include the follouing: 

(1) The grantee w i l l  have p r io r i t y  over subsequent purchasers and ~ t -  
gagees who recorc! t h e i r  instruments l a t e r .  This i s  based on the f a c t  t ha t  
the grantee by recording has maintained the conmon l a w  priori* which i s  the 
r e su l t  of being the f i r s t  grantee in point of time. 

(2 )  The grantee w i l l  have p r io r i t y  over prior purchasers who have fa i led  
t o  record o r  who record sibsequently. This i s  based on Civil  Code Section 
1214  which makes a pr ior  unrecorded instrument void as against a subsequent 
bona f i d e  purchaser who first records. O f  course, the  grantee clajinin& pro- 
tect ion under C i v i l  Code Section 12f i  must prove he purchased f o r  value, in 
good f a i th ,  without notice of the pr ior  conveyance, and that he properly re- 
corded h i s  instnunent f i r s t .  

(3) The record of the  instrument w i l l  impart constructive notice t o  sub- 
sequent purchasers of the same property in the same chain of t i t l e .  This 
prevents a subsequent purchaser from claimin& as a born f i de  purchaser with- 
out notice s ince he has notice from the record of the  instrument. Xany courts 
apply t h i s  reasoning when it muld  be su f f i c i en t . t o  hold that a pr ior  pur- 
chaser who records f i r s t  properly preserves h i s  common law pr ior i ty .  It i s  
not necessary in such a case t o  hold that the subsequent purchaser was put 
on notice from the  record and therefore, cannot claim as a bona f i d e  purchaser 
and will take subject  to the  pr ior  recorded instrument. The courts continue 
to decide these cases on the basis of constructive notice, however. The 
spec ia l  s i tuat ions  i n  which discussion of constructive notice is necessary 
were covered in d e t a i l  in Chapters 1 and 6. 

( b )  m e  instrument may be offered in  evidence without fur ther  proof of 
execution. 

When errors  occur in the recording process an instrument i s  not properly 
recorded. Therefore, the  various benefits  of recording l i s t e d  above should 
not be applicable. The instrument should be treated as if it had not been 
recorded. The courts generally prefer to s t a t e  t h a t  the instrument does not  
give constructive notice t o  subsequent purchasers anl therefore, they w i l l  
take t i t l e  c lear  of any in t e re s t s  acquired under that  conveyance. They must, 
of course, meet the  requirements of purchase in good fa i th ,  f o r  value, with- 
ou t  actual  notice o r  notice of f a c t s  am3 circumstances which would lead them 
to an investigation and f indl ly ,  they must record the i r  instruments properly. 
A s  seen above, it is usually unnecessary to go into the question of construc- 
t i v e  notice. 



The purpose of this chapter i s  to discuss the extent to uhich the courts 
have failed to give protection to parties who record instruments containing 
errors or wfio record proper instruments but an error occurs in the recording 
process. The courts have made distinctions according to the type of errors 
involved. The errors be classified as follows: 

(1) E r r o r s . d e  by the Recorder: 

(a) Instrument copied into wrong book. 

(b) Errors in ind- the instrument. 

(c) Instrument transcribed incorrectly into proper record book. 

(2)  Errors appearing i n  the original instrument: 

(a) Errors in description of property. 

(b) Errors in instrument due to typographical errors (other than 
errors in description). 

(c)  Error in name of the grantee. 

11. ERFLORS MDE BY THE RGCORDER: --- 
A. INSTRUMENT COPIED INTO r n N G  BOOK --- 
The recorder is required to keep se t s  of books in vhich he copies the 

documents ubich are deposited with him for record. The recorder may keep a 
different s e t  of books for each type of docamtent which he is required to re- 
cord. Tha t  is, he may keep a series of books entitled @deeds," a series en- 
t i t l ed  nsaortgages,n & cetera. I n  l i eu  of these individual books, he lpty 
keep one series of books entitled "Official Records" which he copies all 
the instruments deposited w i t h  him for record. For example, he dl1 copy 
deeds, mortgages, t rus t  deeds, etc. all into the same book in the order in 
which they are deposited for record. If the separate books are wed, how- 
ever, for  the different types of instruments, a problem arises 5f an i n s h -  
ment ie copied into the wrong book. This problem rauld not be so likely to 
occur when the one series of books is used, although the instrument could be 
copied into the wrong volume of "Official Recordsn or not copied a t  a l l .  The 
Governaent Code provisions relating to the books kept by the recorder are 
discussed in Chapter b.  These provisions were formerly in the Political Code. 

The leading case involving copying of instruments into the wrong book is 
v Furser, (1) decided under the provisions in the Political Code involv- 

ing G e  recording procedure, which have now been transferred t o  the Govern- 
ment Code. In this  case a prior mortgage had been deposited with the recor- 
der for  record, but had been copied into a book entitled "Bills of Sale and 
Agreements." According to the statutes applicable a t  that time the mortgage 
should have been copied into a book entitled "Nortgages." A subsequent bona 



f i de  purchaser of t h i s  property was held to take t i t l e  uithout notice of this 
mortgage, on the basis that when an instrument i s  recorded in the wrong book 
of records it fails to operate as constructive notice to subsequent purchasers. 
Therefore, i f  a subsequent purchaser acquires t i t l e  to the property i n  good 
f a i t h ,  f o r  value, uithout mt i ce ,  and records first, he v i l l  prevai l  over t he  
pr ior  mortgagee. According to the terms of Civi l  Code Section 1211, t h i s  would 
be the result. The court construed C iv i l  Code Sections 1170 and 1213 together 
and concluded that an instrument must be properly recorded in order to give con- 
s t ruc t ive  notice. 

The court  s ta ted,  i n  discussing the requirements of recording: 

"The policy of the  law i n  this respect is to afford f a c i l i t i e s  f o r  
intending purchasers o r  mrtgagees of land in examining the records 
f o r  the purpose of ascertaining nhether there a r e  a.w claims against  
it, and f o r  t h i s  purpose it has prescribed the mode in which the re- 
corder shall keep the records of the several  instruments; and an in- 
strument must be recorded as  herein directed in order that it may be 
recorded a s  prescribed by law.  I f  recorded in a d i f fe ren t  book from 
the one directed, it is to be regarded the same as if not recorded 
a t  all." 

The court  then held tha t  f a i l u r e  to record rendered the deed void as 
against  the subsequent purchaser. 

The court discussed the problem of constructive notice from the record 
unnecessarily. It would have been suf f ic ien t  f o r  the  court to have l imited 
its discussion to the holding t h a t  an er ror  in copying the instrument such as 
occurred here made the s i tua t ion  the same as Ff ic 'had never been recorded. 
The mortgagee then had failed to preserve h i s  cormnon law p r io r i t y  and a sub- 
sequent purchaser i n  good faith, f o r  value, mthout  notice, nho properly re- 
corded h i s  instrument w u l d  have p r io r i t y  according v~ C i v i l  Code Section 
. A T ,  

There are, therefore, two r e s u l t s  of such an error: 

(1) The i a s tnmen t  is t rea ted  as if never recorded. 

(2)  The record of such an instrument is not constructive m t i c e  to sub- 
sequent purchasers. 

The philosophy on uhich the r u l e  in v Purser is based is that the 
person who deposits an instrument fo r  record h& the  be t t e r  opportunitg of de- 
tect* the e r ror  by r e a d h g  the record a f t e r  the instrument has been copied. 
Therefore, the  burden of correct  t ranscr ipt ion should be placed on him. 

The court  in Cady v Purser r e l i e s  on Chamberlain v Bell(2) ard Donald v -- Beals(3) which both held a subsequent purchaser could r e l y  on the s t a t e  of ?he - 
record if an er ror  had been made in recording. These cases involved errors  o r  
omissions in copying, but did not involve recording in the m n g  book. They 



a r e  discussed below i n  the sect ion on incorrect  transcribing. 

Pr ior  t o  Cady v Purser there  had been some cases deciding t h a t  fo r  cer ta in  
purposes the  ~1%-of  an instrument i s  considered to be recording of t ha t  in- 
strument. These included the f i l i n g  of a declaration of homestead and the f i l i n g  
of an assignment of an in t e r e s t  in r e a l  property for  the  benefit  of creditors.  
In Quackenbush -- v Reed(k) it was held tha t  f i l i n g  a declaration of h o n e s t 4  cre- 
ated the homestead, even though the s t a t u t e  required such declaration to be re- 
corded. A subsequent e r ror  i n  transcribing (omission of pa r t  of the acknowledg- 
ment) the instrument did not a f f ec t  the character of the property. A s  to home- 
stead property, the declaration need not be properly copied into  the correct 
book. The court in Cady v k s e r  distinguished t h i s  type of case by s t a t i ng  
that where f i l i n g  i s  an essen t ia l  s t ep  i n  perfecting a r ight ,  proper copying 
w i l l  rat be required. Where the purpose of recording i s  to give constructive 
notice to subsequent par t ies ,  honever, the instrument must be properly recorded 
i n  the proper book before any constructive notice w i l l  be imparted from the re- 
cord. 

The case of Watldns v Wil;?oit,(5) a lso pr ior  to Caav v Purser involved the 
f i l i n g  of an assignment fzr the benefit  of creditors.  The assignment was sub- 
sequently recorcied i n  the wrong book. The court concluded tha t  the assignment 
w i l l  be considered "recorded" when f i l e d  as against  creditors in e e s t e n c e  a t  
the time of the assignnent. I n  order t o  operate as constructive notice t o  sub- 
sequent purchasers and mortgagees, however, the assignment must be recorded i n  
the same manner as  t ransfers  of r e a l  property, if the assignment involves r e a l  
property which it did i n  th i s  case. T h i s  requires proper copying into  the proper 
book. . . 

As against  credi tors  the  court held Civi l  Code Section 1170 applied which 
states: "An instnunent i s  deemed t o  be recorded when, being duly acknowledged 
o r  proved and cer t i f ied ,  it i s  deposited i n  the  recorder's office,  with the 
proper off icer ,  f o r  record." In order to operate a s  constructive notice to sub- 
sequent purchasers and mortgagees it i s  necessary t o  comply with Section 1213, 
however, which reads as  follows: "Zvery conveyance of r e a l  property acknowledged 
o r  proved and ce r t i f i ed  and recorded as prescribed by law from the time it is 
f i l e d  w i t h  the  recorder f o r  record i s  constructive notice of the contents there- 
of t o  subsequent purchasers and mortgagees;. . ." 

Therefore, a d is t inc t ion  is made i n  cer ta in  cases a s  to when an instrument 
is recorded and whether proper copying i s  necessary. The conclusion i s  t h a t  
proper copying i n t o  the proper book is a necessary p a r t  of record- i n  order 
f o r  the benefits  of the recording s t a t u t e  to apply. For ce r t a in  other purposes, 
however, this is not required. For example, f o r  the  creation of a homestead. 

Another case pr ior  t o  v Purser was Meherin v Oaks(6) involving record- -- 
i n g  of cha t te l  mortgages. Such mortgages a r e  required to be recorded i n  the 
same manner as conveyances of r e a l  property. The case of Meherin v Oaks applied -- a theory d i f f e r en t  from Cady v k s e r  and s ta ted  tha t  the p a n t e e  had f u l f i l l e d  
h i s  duty by depositing the i n h u n e n t  f o r  the record with tine proper of f icer  as  
required by Civi l  Code Section 11?0. There was nothing more than t h i s  t ha t  he 



was required t o  do. This p u t t h e  burden on a subsequent purchaser to  determine 
whether the instrument was properly copied. I f  it was incorrectly copied, the 
subsequent purchaser uould s t i l l  be put on notice of the terms of the or iginal  
instrument. The e r ro r  i n  t h i s  case involved the omission of the ver i f ica t ion  
and par t  of the acknowledgment when the instrument was copied by the recorder, 
but  the court held the subsequent purchaser would be charged with notice of the  
contents of the  instrument i n  sp i t e  of t h i s  defect. The court i n  Cady Purser 
held t h i s  was dictum in the -- Meherin case and refused t o  apply t h a t  theory, since 
in the Neherin case the subsequent purchaser had actual  notice.  

Other authori t ies  have f e l t  t ha t  the  -- Meherin case stands f o r  an en t i re ly  
d i f fe ren t  ru le  ignoring the f a c t  t h a t  the statements contained therein are  
purely dictum. These authori t ies  apply a prac t ica l  approach and say t h a t  the 
case stands for  the proposition t h a t  an error i n  coging  which i s  not material 
and does not involve the contents of the instrument w i l l  not prohibit  the re- 
cord from operating as constructive notice. This theory has been applied in 
several  cases discussed below. 

This section deals mainly with recording i n  the proper book but in order 
t o  have a complete picture, it has been necessary to discuss some cases involv- 
ing errors  i n  transcribing when the instrument has been copied in to  the proper 
bock. 

There a r e  a feir cases involving the question of what i s  the proper book. 
Kent v 'vlilliams(7) held tha t  a contract affect ing r ea l  property was properly -- 
recorded in a book marked "Covenants". A water r i gh t  contract(8) and a contract 
f o r  t he  s a l e  of l a d ( 9 )  were held properly recorded i n  a book en t i t l ed  "Miscel- 
laneous Records". The case of Page v b g e r s ( l 0 )  held t ha t  since the s t a t u t e  
then i n  e f f ec t  did not require C O ? ~ &  of ce r t i f i ca t e s  of s a l e  but merely re- 
q ~ i r e d  f i l i ng ,  it was proper f o r  the recorder to f i l e  a she r i f f ' s  c e r t i f i c a t e  
of s a l e  with recorded deeds a f t e r  copyin:, it in to  the deed book and i n d e ~ n g  
i t  as  a deed. i n  the case of F o g a r t ~  v Sawyer(l1) a mortgage containing a power 
of s a l e  was recorded in the book f o r  "mortgagest1. The court held t h i s  was the 
proper book and it was not necessary for  the instrunent to be recorded also i n  
tine pouers of at torney book. Recording i n  the mortgages book gave subsequent 
purchasers constructive notice of the contents including the power of sale. 

I n  1909, Po l i t i ca l  Code Section &l35a(12) was enacted providing t h a t  the  
record would impart constructive notice to subsequent purchasers even i f  the in- 
strument had been copied into the wrow book. provided the instrument was in- 
dexed i n  the proper book. In 19b7, this pro-ion was transferred to Government 
Code Section 27327. The case of Central Pacif ic  &I. Co. v Droge(l3) intimated 
that such instrument copied in to  the wrong book, but zdexed  i n  the  moper book. 
would be admissible i n  evidence without f&ther-proof of execution. -l'his would' 
be log ica l  since the instruntent would be considered a recorded instrument and 
a l l  the benefits  of recording should be applicable. 

In addition to being indexed i n  tine proper book, the instrwnent must be 
properly indexed i n  t ha t  book. This probleni of correct  indexing as a requis i te  
f o r  constmctive notice and the otkier benefits  of recordiw i s  discilssed below. 



B. ERTiDRS I N  INDEXING TKE INSTRUfGWT - - 
The Government Code provides f o r  the  type of indices which the recorder 

may keep. He has an option of keeping one se r i e s  of indices en t i t l ed  "General 
Index of Grantorsn and "General Index of Grantees". Tne grantors and grantees 
a r e  alphabetically listed in these respective indices. The name of the instru- 
ment i s  then inser ted uith a reference to the book am3 page where the instru- 
ment has been copied into the  "Official  Records". The recorder m y  prefer to 
keep separate indices f o r  each type of instrument. Such indices a r e  used when 
the documents a r e  copied into separate books f o r  each class of document. For 
example, he may have two indices to the book in which mortgages are recorded. 
These will be cal led "Index of Fortgagors of Real Propertyv and "Index of Nort- 
gagees of R e a l  Property." The indices a r e  discussed i n  m r e  d e t a i l  in Chapter 
, "Manner of Recording. " 

If an  e r ro r  is made in indexing it would be impossible to locate  the in- 
strument. The only way it could be done would be by checking the record books 
page by page, which would be hopeless. The only other a l te rna t ive  would be t o  
r e f e r  to the  records of the pr ivate  t i t l e  companies which a r e  kept on a geo- 
graphical system. The recording system would not  be serving its purpose of 
giving people an opportunity to discover the  record of instruments affect ing 
t h e i r  t i t l e .  

There is a s p l i t  of authori ty  i n  the United States  on the question of 
whether an instrument m ~ s t  be properly indexed i n  order to protect  the grantee 
against  p r ior  unrecorded instruments o r  against  subsequent purchasers who re- 
cord la te r .  One view is that the grantee should be protected regardless of an 
e r ror  in indexing provided the instrument i s  properly copied in to  the correct  
book. It i s  argued that the object  the index i s  meant to achieve i s  to help 
persons searching the records to f ind  the instruments on record, but it is not 
p a r t  of the recording process. 

The California view and that followed i n  s t a t e s  is t h a t  the index 
consti tutes one of the o f f i c i a l  records of the s t a t e  and should be pmperly 
kept in order to give constructive notice of an instrument otherwise properly 
recorded. The California view has been that the  recorder is the  agent of the  
grantee and the  grantee will have t o  suffer the l o s s  i f  an  e r ro r  o c m  in re- 
cording. This is applied when an instrument is improperly indexed the same a s  
it applies uhen an error  has occurred in copying the instnunent in to  the record 
books. (a) 

The case of Rice v Taylor(l5) affords an i l l u s t r a t i o n  of a type of e r ro r  -- 
in i n d e x . .  A mortgage on real property was f i l e d  and proparly recorded in 
the slOfficial  Recordsn but indexed in the "General Mexw as a Wote and Pledge 
as Securityn, ra ther  than as a mortgage. A subsequent purchaser of the prop- 
e r t y  who had no ac tua l  notice of t h i s  mortgage claimed he took t i t l e  f r ee  of 
such wrtgage since it was improperly indexed and he would not be put on notice 
of the mortgage f r o m  t h i s  ermneous i n d e a .  

The court  after determining t h a t  California has an "index" system of re- 
cording held that the manner of indexing used i n  the  case of Rice v Taylor -- 



f a i l ed  to give constructive notice to  a subsequent purchaser of the r e a l  prop- 
e r ty .  The court s ta ted a s  follows: 

"Here a reading of the index alone would m t  even suggest a r e a l  
e s t a t e  encumbrance but, on the  contrary, a transaction respecting 
chat te ls  would come to the mind. While the word 'pledge' rnap in 
cer ta in  connections be loosely used to denote a real es t a t e  en- 
cumbrance as well as one of chattels,  still ,  where standing alone 
as  a subject  without qualifging surroundings, we cannot see how 
it can be said  t ha t  r e a l  e s t a t e  is even hinted a t .  If the index 
i s  t o  be held material a t  a l l  it must give some d i r ec t  reference 
to the t rue  nature of the instrument referred to." 

T3is case leaves a question as  t o  what the r e su l t  would be i f  a mortgage 
were indexed as a deed o r  a d i f fe ren t  type of r e a l  property encumbrance. It 
would seem t h a t  a purchaser searching the records would be put on notice of 
the  ac tua l  type of instrument since in such a case the purchaser would be in- 
terested in any type of instrument affect ing the r e a l  property whether it were 
a deed, mortgage o r  other encumbrance. iie would be put on inquiry by the in- 
dex and should exzmine the instrument recorded to f ind  out  its contents. In 
so doing he would be able t o  f ind what kind of an instrument it actual ly  was. 
This is clear ly  distinguishable f r o m  indeldng a r e a l  property mortgage as  an 
instrument appuent ly  affecting personal property only. 

A s i tua t ion  which is rela ted to th i s  problem i s  t h a t  of constructive 
notice to a subsequent purchaser of t he  r e a l  property when a cha t te l  mortgage 
on f ix tures  has been recorded. This was discussed i n  a former chapter, but 
i s  per t inent  at  this point. When a cha t te l  mortgage on f ix tures  i s  properly 
recorded and indexed a s  a cha t te l  mortgage, a subsequent purchaser of the 
r e a l  property w i l l  not be put on notice of this cha t te l  mortgage. The theory 
f o r  this ru le  is the same as  discussed i n  -- Rice v Taylor. A purchaser checking 
the index who comes to a cha t te l  mortgage muld not consider t h a t  it involved 
r e a l  property, but only personal property. He is not required t o  look a t  the 
record of such instrument to see i f  it covers f i x ' t e s  ra ther  than chat te ls  
not attached t o  the land.(l6) I n  ac tua l  practice, a cha t te l  mortgagee to be 
f u l l y  protected would record his cha t t e l  mortgage and ask t h a t  it be indexed 
as a mortgage on real property as w e l l  as indexed as a cha t te l  mortgage. I n  
this way he would be protected against  subsequent cha t te l  wrtgagees and subse- 
quent purchasers of the  r e a l  property. 

Mortgages on crops a r e  treated different ly .  Under the provisions of C i v i l  
Code Section 2955, mortgages may be made on a l l  groning crops, including grapes 
and fruit. The court held in Cowdon v Warmer(l7) that a crop mortgage when 
properly recorded w i l l  give constrvctive notice to all the  world. Any person 
dealing vith such land o r  purchasing it subsequently w i l l  be held bound by the  
mortgage on the crops. The basis f o r  t h i s  is t h a t  a crop mortgage i s  indexed 
as  a crop mortgage ra ther  than as a cha t te l  mortgage. Subsequent purchasers 
of the real property would be put on notice from the irdex that such wr tgage  
affected crops. They would then check the crop mortgages in the chain of t i t l e  
to discover whether they involved crops on the par t icu la r  piece of property they 
were purchasing. When a mortgage on fixtures is indexed as a cha t te l  mortgage 



there i s  no indication t o  a subsequent purchaser t ha t  f ixtures  are  involved. 
Therefore, it i s  advisable to  request t ha t  a cha t te l  mortgage on f ixtures  be 
indexed also a s  a mortgage on r e a l  property. This would not be necessary i n  
the  case of a crop wrtgage,  however, since the termcrop mortgage indicates 
it involves something which is a par t  of t he  land. 

Conditional s a l e s  contracts and leases covering f ixtures  a r e  treated in 
the same manner as cha t t e l  mortgages on f ixtures .  There i s  some dictum Fn 
the  cases t o  the  contrary, but it seems to be unfounded.(lE) 

Another type of e r ror  is an incorrect  reference t o  the book and page 
where an instrument has been copied into the record books. It would seem 
t h a t  such an e r ro r  would deprive the record of the operation of constructive 
notice which i t  might otheruise have. According t o  -- Rice v ~ a ~ l o r ( l 9 )  the in- 
dexjng must be correct  and since the book and page reference is pa r t  of the 
indexing it would seem tha t  it would have to be correct  also. Of course, it 
could be argued that the index would put a subsequent purchaser on notice of 
a f a c t  which he should investigate.  He would then have to make a reasonable 
investigation to discover the  instrument referred to  i n  the inc'ex. This 
problem has apparently not been decided in California. 

C. I N S T R ~ ~  TIiAEGiIElED 1NO;)ilRECTLY IN% PRDPFR RECORD BOOK - - 
These errors  usually consis t  of an e r ror  in copying such as  omission of 

a portion of a description, omission of the ce r t i f i ca t e  of acknowledgmer,t, 
t ransposit ion of l e t t e r s ,  errors  i n  description, & cetera. 

The general a t t i t ude  of the California courts in such s i tua t ions  is to 
hold t h a t  the record is constructive notice only of the record as  it appears 
in the record books. It is not constructive notice of any portions omitted 
and i t  i s  not notice of the correct  i t e m  when it has been incorrect ly  copied. 
The basis f o r  t h i s  ru l e  is t h a t  the one who offers  the instrument f o r  record 
has the be t te r  opportunity of detecting and correcting the error.  He is, 
therefore, the  one who must suffer  the loss .  

T h i s  ru le  uas established by the early case of Chamberlain v ~ e l l ( 2 0 )  -- 
decided under t he  1850 s t a t u t e  on Conveyances. This case held t h a t  a subse- 
quent purchaser would not have notice of the conveyance of a portion of the 
area described in a recorded deed but omitted f r o m  the description by the 
recorder i n  copying the instrument. The court  s ta ted the design and intent ion 
of the a c t  was to give constructive notice of f a c t s  which appeared on the face 
of the  record, and could not  operate as constructive notice of such portions 
of the  deed as  through mistake o r  carelessness, were not  entered of record. 

This ru l e  has been followed in a much later case, People v Southern &. 
R.R. 5 . ( 2 1 )  in which the  recorder had omitted the description of a highway in - 
a nap when it was copied in to  the record books. The court held t h a t  purchasers 
who bought property i n  the area covered by that nap received a t i t l e  c lear  of 
of this highmy. 



the case of Donald v aeals(22) the error  made by the recorder con- -- - - 
sisted of conring the mong date of deposit of a mortpage i n k  the record 
books. The e f fec t  of t h i s  was t o  make the record appear as  if th i s  mortsage 

been f i l ed  before another mortgage given On the Same property which had 
in fac t  been recorded h t e r .  The correct  dates of f i l i n g  had been endorsed 
on the instruments themselves when they were f i l ed .  A s  was discwsed for- 
rnerly, when two instruments have been recorded properly wiL5 no errors,  prior- 
i t y  depends on a determination of which was properly copied in to  the record 
books first. The court i n  Donald -- - v - aeals  held t h a t  the date appearing on the 
instruments did not a f f ec t  the  pr ior i ty  between these two instrtments. 'he  
one wnich appeared by the record books to be pr ior  i n  time was given pr ior i ty  
even though i t  had been deposited l a t e r .  This i s  another i l l u s t r a t i on  of the 
ru l e  t ha t  the record as it agpears i n  the record book w i l l  be controlling 
even though an e r ror  has occured i n  co;lying. 

It would seem t h a t  the same r e s u l t  should follow i f  the f i l i n g  number 
sta"1ped on the instrument when it i s  received i s  incorrectly copied. 

It should be noted, however, tha t  if the instrument as recorded s t a t e s  
what priori-  it i s  t o  have, an error  i n  recording one before the other o r  
giving one a lower f i l i n g  number than the other w i l l  not r f f e c t  the t rue prior- 
i t y .  I n  P h e l p  v American Xortgage Co. (23) two instruments were recorded. One 
s ta ted it was to-have priori t j-  over tbe other. Iiowever, an error was made and 
t h i s  i n s t m ~ e n t  was not recorded u n t i l  - a f t e r  the other one. The court held 
the p r io r i t y  i n  such a case depended on the statement i n  the instruinents and 
not on the question of which inszrment  was f i r s t  recordee. 

The r d e  established by %amberlain v Bell has been departed from occas- 
ionalQ when an error  of minor im3ortance has occurred. For example, i n  
Dawes v Tucker(2h) a t r u s t  deed was recorded with a provision that publics- 
t ion  was to  be once a week i n  case of foreclosure. I n  copying t h i s  instru- 
ment tine recorder made an error  and copied it as "twice" a week. A subse- 
quent purchaser claimed tha t  since an er ror  i n  recording had occurred he 
should take t i t l e  f r e e  of such t r u s t  deed. The court stated,  We do not think, 
however, t h a t  the error  of the recorder i n  the i n s t a n t  case was of such con- 
sequence as  to render the recordation of the instrument i n  respect to which 
it happened en t i re ly  and u t t e r ly  void." Since the material items, such as the 
m e s ,  description of the property, g cetera were correct ly  copied, the  court 
held that an imnaterial e r ror  would not prejudice the subsequent party. He 
could eas i ly  f ind  out what the proper requirement for  publication was. Tinis 
theory puts a purchaser on inquiry as to the t rue  contents of the document as 
to immaterial i t e m .  This is a sa t i s fac tory  theory when h t e r i a l  it- a re  
involved. If carried too far, however, it would destroy the e n t i r e  purpose of 
the recording system and require a purchaser t o  look behind the record t o  the  
or ie ina l  document in every instance. A s  s ta ted  before, the burden of errors  
should r e s t  with the grantee, not the subsequent purchaser. 



111. m R S  APPEARING IN TiIE ORIGINAL INSTRUMENT -- 
A. EBOiLS I N  DESCRIPTION OF PiDPERTY - - 
The r u l e  generally applied by the courts when an e r ro r  appears i n  the in- 

strument and is wpied into the record i s  t h a t  the record i s  notice of the con- 
ten ts  of the instrument as recorded. The subsequent purchaser may r e l y  on the 
s t a t e  of the record as it appears. 

For example, in Davis v Ward,(25) the  leading case on th i s  subject, a mort- 
gage had an  incorrect  description of the  property so tha t  it appeared tha t  the 
mortgage covered land several  miles away rather  than the actual  l a d  it uas in- 
tended t o  cover. A subsequent purchaser of the l a d  intended to be covered by 
the mortgage was held not t o  be subject  to t h i s  mortgage since the record did 
not indicate it actual ly  covered th i s  property the purchaser was purchasing. 

There a r e  some cases l imit ing t h i s  ru l e  which place the burden of discover- 
ing an immaterial e r ro r  in description on the purchaser. An e m p l e  of t h i s  i s  
where the description re fe rs  t o  the wrong map book but there i s  only one map 
book in existence covering tha t  area. I n  rmch a s i tuat ion,  it has been held 
t h a t  a subsequent purchaser i s  put on inquiry to discover t h i s  map and i s  put 
on m t i c e  of the proper description, including the proper reference t o  t he  map 
f o r  t h a t  area.(26) The purchaser in such a case must look b e h i d  the record t o  
f ind the coverSng the area mentioned i n  the  deed and determine whether the 
deed involves the spec i f ic  property he i s  in terested i n  purchasing. The prob- 
l e m  of what i s  a suf f ic ien t  description depends on the f ac t s  i n  each case and 
i s  decided as each case i s  presented.(27) The same i s  true of the question of 
whether an e r ror  i s  m a t e r i h  o r  immaterial. 

If i%e er ror  is minor, such as  the  transposit ion of l e t t e r s ,  it has been 
held tha t  the record gives constructive notice of the instrument. A subsequent 
purchaser i s  put on inquiry t o  investigate what the  par t ies  t o  that instrument 
or iginal ly  intended. For example, a deed i n  the purchaser's chain of t i t l e  con- 
tained a description referr ing to the San Bernardino Meridian. Instead of using 
the  l e t t e r s  S.B.& M. the  l e t t e r s  were transposed and read B.H.& S. Such an 
er ror  i s  obvious to one searching the  records and held easily discoverable. It 
would be t co  harsh to hold t h a t  an er ror  of such a nature makes the instrument 
inval id  as against  a subsequent purchaser.(28) 

Gray v Maier & Zobelein Brewery(29) enunciates this ru le  very c lear ly  by -- 
s t a t i ng  that the inatnmrent imparts such notice as a fair and reasonable con- 
s t ruc t ion  thereof would indicate  as the  meaning of the t e r n  employed. The 
lease  involved in t h i s  case s ta ted t h a t  the party of the f i r s t  p a r t  ( the  les-  - 
sor)  had a r i g h t  to renew the lease a t  the end of the term. The subsequent - 
purchasers who purchased the land claimed they should not be subject to the 
r i gh t  of t he  lessee to renew which was what the par t ies  to the lease  had or i -  
ginally intended. The court  held t h a t  t he  mistake was so obvious t h a t  the  pur- 
chaser muld be put on inq* as to the  t rue  in t en t  of the parties.  A reason- 
able man vould investigate when he read a l ea se  giving the lessor  a r i g h t  t o  



renew since tha t  muld  be a very unusual term i n  a lease.  I f  he investigated 
he would have discovered the lease was intended t o  give the lessee the option. 
I f  he fa i led  to make a reasonable invest ieat icn he would be charged v i th  notice 
of uhat he would have discovered had he made such an investigation. 

The conclusion t o  be drawn from these cases i s  t h a t  when an immaterial 
e r ror  has occurred e i ther  in the d.rauhg up of the instrument or i n  the copying 
of it in to  the records it w i l l  not cause the record to be void as to subsequerit 
purchasers. The record uill continue to give notice t o  purchasers and it w i l l  
be notice of the correct  terms of the  instrument. This i s ,  however, limited 
t o  the  s i t ua t ion  i n  uhich the e r ror  i s  immaterial. 

C. r n 9 R  IN NAME OF THE GRAhTEE 

When the error i n  a deed occurs in the name of the  grantee and it i s  a 
material difference in spell ing,  a more serious problen i s  presented. The p a n -  
t ee  unc?er such a deed i f  he desires to convey the property must convey i n  h i s  
correct  name with a reference to the name by which he acquired t i t l e .  I f  he 
f a i l s  t o  do t h i s  there  w i l l  be a break i n  the chain of t i t i e .  For example, i f  
Brown conveys to Noore but misspells the  grantee 's  name as & and G o r e  gives 
a mortgage to X executing it with his correct  name Moore a subsequent purchaser 
of t h i s  property would not connect the conveyance t o  a with the mort~age 
given to  X by - Koore. It would be outside the chain of t i t l e  and the purchaser 
would not be subject  t o  it. I f ,  however, Moore gives the mortgage with h i s  cor- 
r e c t  name but re fe rs  to the  incorrect  name, - k r e ,  t h i s  mortgage u i l l  be indexed 
under - Moore and under &. A subsequent purchaser i n  checking the index w i l l  
then discover the  mortgage and be put on notice of such an instrument. The man- 
ner of i ndexh!  such matters was discussed i n  a former chapter. .' , 

There are  ways of correcting such an error but the desirable method 
i s  by court act ion t o  r e fom the deed and the f i l i n g  of a l i s  pendens. This 
will give notice to subsequent purchasers from the f i l i n g  of the l i s  pendens 
tha t  the deed is subject  to correction. Other methods of correction between 
the par t ies  a r e  dangerous and may r e su l t  i n  f a i l u r e  t o  achieve the desired re- 
s u l t .  

If the name is correct  in the  instrument but copied incorrectly by the re- 
corder, a court  order may be acquired t o  correct  it. The recorder may not cor- 
r e c t  it by erasure o r  in te r l inea t ion  of the  record. 

There a r e  other methods of correction but a court order is advisable, be- 
cause of the d i f f i c u l t i e s  connected with any attempt to correct  the  record by 
the parties.(30) 

This chapter has emphasized the problems t h a t  a r i s e  in connection with 
errors  i n  the recording system and i n  the instruments which a r e  offered f o r  re- 
cord. The theories developed by the courts have been mainly designed to protect  
the  subsequent purchaser and allow him to rely on the s t a t e  of the record. This 
i s  i n  keeping with the purpose of the recording a c t  which is to give the pur- 
chaser an opportunity to discover the  s t a t e  of the record t i t l e  and protect  sub- 
sequent purchasers uho purchase in good f a i th ,  f o r  value, and uithout ac tua l  o r  
constmctive notice. 
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